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A. JURISDICTIONAL STATEMENT 

This is an action against the United States for a refund 
of Federal income taxes. Jurisdiction is based on Section 
1346(a) (1), Title 28, U.S. Code. (Para. 1, Pre-Trial Order, 
R. 28). 

B. STATEMENT OF THE CASE 

This is an action by Kaiser Steel Corporation (hereafter 
ealled “Kaiser”) for a refund of Federal corporation income 
taxes. During the period involved Kaiser filed its tax re- 
turns on a fiscal year basis, and the tax years in question 
are the fiscal years ending June 30, 1949 and June 30, 1950. 
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The case turns upon the proper “representative market 
price” to be used in computing depletion with respect to 
coking coal mined by Kaiser from properties at Sunnyside, 
Utah, and iron ore mined by Kaiser from its mines in 
California. This coking coal and iron ore was used by 
Kaiser at its steel mill in Fontana, California, and no rele- 
vant sales were made of it by Kaiser. 

A large volume of factual data was put into evidence at 
the trial. By and large the essential facts are uncontro- 
verted. Therefore, it will not be necessary for the Court 
to weigh conflicting evidence. However, the parties differ 
sharply as to the inferences and conclusions, both factual 
and legal, to be drawn from the underlying undisputed 
data. 

At the close of the trial the District Court, in addition 
to requesting briefs from each party, asked each party to 
submit at the same time its proposed findings of fact and 
conclusions of law. The findings and conclusions proposed 
by Kaiser appear at pages 85 to 118, inclusive, of the 
Transcript of Record! while the findings and conclusions 
proposed by the defendant United States (hereafter called 
the “Government”) appear at pages 119 to 144, inclusive. 
The District Court adopted as its findings and conclusions 
(R. 31-55), the findings and conclusions proposed by the 
Government virtually in verbatim form. 

No written or oral opinion was prepared by the District 
Court. The judgment as entered simply holds that Kaiser 
is entitled to take nothing. (Record, p. 56). 

Kaiser then filed motions to amend the findings of fact, 
to make additional findings of fact, to alter or amend jndg- 


1. For brevity the Clerk’s Transcript of Record (one volume) 
will hereafter be referred to as the “Record” or “R.”, while the | 
reporter’s transcript of the trial proceedings (ten volumes) will be — 
referred to as the “Transcript” or “Tr.”. 
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ment and for a new trial. (Record, pp. 57-80). These mo- 
tions and the memorandum in support thereof clearly set 
forth the significant errors in the findings, conclusions and 
judgment. The Court simply denied these motions without 
opinion. (Record, p. 82). Consequently, in the preparation 
of this appeal, it has been necessary for Kaiser to approach 
the problem de novo since we have no guidance from any 
opinion or decision of the Trial Court. 

No help is afforded in trying to understand the basic 
rationale of the decision by the conclusions of law. On the 
contrary, many of the principles enunciated by those con- 
clusions undermine the findings of fact and decision of the 
Court. For example, in Conclusion of Law No. 6 (R. 52), 
it is stated that, “Physical, chemical or geological differ- 
ences have importance only if they are recognized in com- 
mercial competition.” The evidence is uncontroverted that 
differences of percentage of ash content in coking coal are 
specifically recognized in commercial competition and price 
adjustments are made on account thereof. The decision in 
determining a representative market price pays no atten- 
tion to this express commercial practice and its effect on 
price. In Conclusion of Law No.7 (R. 52), the Court states 
that a representative market price “is provable only by 
actual sales transactions entered into between buyer and 
seller after arm’s-length negotiations.” The evidence shows 
that none of the sales of coking coal by Utah Fuel Com- 
pany (which the Court used in part for the purpose of 
establishing a representative market price for Kaiser’s 
coals) were the result of any arm’s-length negotiations 
between buyer and seller—rather they were the result of 
distressed economic conditions which forced Utah Fuel 
Company to make these sales at whatever price it could 
get if it was to keep this particular mine open. Conclusion 
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of Law No. 7 (R. 53) states further that “prices paid by 
buyers in unrelated geographical markets .. . have no 
bearing” in determining a representative market price. The 
evidence shows that all of the Utah Construction Company 
sales of iron ore (used by the Court to establish a repre- 
sentative market price for Kaiser’s iron ore), other than the 
sales made to Kaiser Steel and the sales made for export 
at Long Beach, were in a geographical market unrelated 
to Kaiser’s California iron ore mines. 

Kaiser is an integrated manufacturer of iron and steel 
produets. Its principal manufacturing facilities are located 
near Fontana in San Bernardino County, California. For 
use in its steel making process Kaiser produces coke by 
processing coking coal through coking ovens. This coke, 
together with iron ore and other materials, is charged into 
a blast furnace from which iron is obtained. (Finding? No. 
12, R. 33). In making this coke Kaiser used coal it mined 
from properties located near Sunnyside, Utah, together 
with some purchased coal. (Finding No. 13, R. 33). 

The iron ore used by Kaiser in its blast furnaces was 
mined by Kaiser in the first year from its Vulcan mine in 
San Bernardino County, California, and in both years from 
its Eagle Mountain mine in Riverside County, California. 
Also some iron ore was purchased for the reasons and 
under the circumstances hereafter described. (Finding No. 
14, R. 33-34). 

The iron ore produced by Kaiser was not sold by it but 
was wholly consumed and utilized in its own operations. 
The same thing is true as to coking coal which it mined 
(except to a minor and irrelevant extent). 


2. Findings of the District Court are referred to simply as 
“Finding”. 
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Under the applicable Internal Revenue Code,? Kaiser 
is entitled to a deduction for depletion of these minerals 
computed as a percentage of the “gross income from min- 
ing”. The statute does not define gross income from mining. 
The treasury regulations* in effect at the time in question 
provide that if the taxpayer sells the mineral product in 
the immediate vicinity of the mine “gross income” means 
the amount for which such product was sold, but if the 
product is processed before sale (as was the case here) 
“eross income” means the “representative market or field 
price (as of the date of sale) of a mineral product of like 
kind and grade”. 

Since, as previously indicated, no relevant sales of Kai- 
ser’s mineral products were made, a “representative market 
or field price” for such products must be determined in 
order to compute the proper depletion deduction. That 
determination is the issue of this case. 


a 


1. Iron Ore 

A principal ingredient used by all iron and steel com- 
panies in a blast furnace is iron ore. The product produced 
from the blast furnace is pig iron. The principal factor used 
in comparing and pricing iron ores is the amount of iron 
contained in the ore (the so-called Fe content). Other fac- 
tors are the amount of Sulphur (S), Phosphorous (P), 
Silica (Si0,) and the moisture content of the ore, i.e., 
whether it is wet or dry. (Finding No. 238, R. 37). Iron ore 
becomes more valuable as the iron (Fe) content increases. 
(Finding No. 24, R. 38). Sulphur and phosphorous are 
deleterious and must be removed from the ore by various 
means. (Finding No. 25, R. 38). Ore used in blast furnaces 


3. Section 114(b) (4), 1939 L.R.C., Appendix B hereto. 
4. Regs. 111, Sec. 29.23(m)-1, Appendix C hereto. 
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must be erushed and screened to size and must not have 
too many “fines”. (Finding No. 29, R. 39). 

Steel companies also nse open-hearth grade ore in their 
open-hearth furnaces. This ore has special characteristics 
to adapt it to that use. It must be in a lump form in order 
to sink through the molten bath in the open-hearth. It 
must be hard dense ore approximately 114 or 2 inches to 
10 inches in size, with high iron and low sulphur and 
phosphorous content. (Powell, Tr. 733-735). This type of 
ore is not the commodity which is involved in this case. We 
are concerned only with blast furnace grade ore. 

During the time involved there were only four producers 
of blast furnace grade iron ore in the Western United 
States—Cohumbia Iron Mining Company, Colorado Fuel 
and Iron Corporation, Utah Construction Company, and 
Kaiser. The only consumers of blast furnance grade iron ore 
in the western United States were Colorado Fuel and Iron 
Corporation, Geneva Steel Company and Kaiser. (Adinis- 
sions of Fact, No. 2, R. 23). There were no published prices 
for iron ore in the western United States. (Admissions of 
Fact, No. 1, R. 23). 

Colorado Fnel and Iron Corporation produced all of its 
blast furnace grade iron ore from its own mines in Utah 
and Wyoming and made no sales of such ore. (Exhibit 34, 
p. 15, lines 10-25). Geneva Steel Company acquired its iron 
ore (except for a single emergency purchase to be discussed 
later) from Columbia Iron Mining Company, which pro- 
duced for and sold ore to no other person or entity. Both 
Columbia Iron Mining Company and Geneva Steel Com- 
pany were wholly-owned subsidiaries of United States Steel 
Corporation. (Exhibit 35, p. 21, lines 1-6). Ore was trans- 
ferred between the two subsidiary companies at a price 
which was determined without reference to what the ore 
might have been purchased for from independent sources. 
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(Exhibit 35, p. 24, lines 8-15). The record contains no evi- 
dence of any transfer price used by either Colorado Fuel 
and Iron Corporation or Geneva Steel Company for these 
inter-company transfers. 

Kaiser produced its blast furnace ore from its Hagle 
Mountain and Vulcan mines and procured some blast furn- 
ace and open hearth ore under contract with Utah Con- 
struction Company. The amounts (in net tons of 2,000 Ibs.) 
were as follows (Findings 15 and 21, R. 34 and 36). 


Year ending Year ending 

6/30/49 6/30/50 

Eagle Mountain Mine (owned).................----- 276,655 835,215 

Vanleani Mime (owned )-..:--.--.---cc-c-2--------20eceeo2e 167,970 — 
Utah Construetion Co. (Blast Furance and 

(Oyavetn TEGAN I) cre eee cee ere ere 146,501 228,924 


Utah Construction Company was in the construction 
business. In 1941 it obtained a contract to mine iron ore 
for Colorado Fuel and Iron Corporation from iron mines 
owned by that corporation in Utah. It was paid on the basis 
of a price per ton for mining and a price per yard for 
stripping. (Christensen, Tr. 489, line 7 to 490, line 8). In 
1944, an individual named Senter Walker, who held some 
iron ore deposits in Utah, entered into a similar mining 
contract with Utah Construction Company for it to per- 
form similar operations on his property. (Christensen, Tr. 
490, lines 14-21; Tr. 493, line 17 to 494, line 9). In 1946, 
operating difficulties developed with Walker which threat- 
ened to close down his mine. Since Utah Construction Com- 
pany had by this time built up an investment in its construe- 
tion mining equipment, and was interested im continuing 
the mining contract from which it had been deriving a sat- 
isfactory profit from a contractor’s point of view, it took 
over Walker’s operation. (Christensen, Tr. 496, lines 1-14). 
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Kaiser procured iron ore from the Utah source, first 
under contract with Walker and later under contract with 
Utah Construction. These were interim contracts intended 
to continue only until such time as Kaiser’s Eagle Mountain 
property would become fully operative. (Admissions of 
Fact No. 7, R. 24). All parties were aware that purchases 
by Kaiser were diminishing and that when Kaiser’s Kagle 
Mountain facility went into operation, there would be no 
further purchases of blast furnace grade iron ore by it from 
Utah sources. The Eagle Mountain mine went into full 
production in 1950 and purchases of blast furnace grade 
ore from Utah ceased. (Christensen, Tr. 530; Powell, Tr. 
732-3). Utah was fully aware that Kaiser would neverthe- 
less continue to purchase open-hearth grade ore for use in 
its open-hearth grade furnaces from some source and it 
was interested in preserving this market. The former presi- 
dent of Utah Construction Company, who was a witness at 
the trial, testified withont contradiction that because of 
these factors the contract price to Kaiser was set in 1946 
when Utah took over by simply continuing the previous 
price in the Walker contract without regard to the value of 
the ore but merely to recover operating costs and invest- 
ment plus the contractor’s profit which it had been making 
on its mining and stripping operations. (Christensen, Tr. 
499, line 20; Tr. 502, lines 13-17; Tr. 507, lines 10-19). 

The total iron ore sales of Utah Constrnetion Company 
for the years in question, including the ore produced under 
the contract with Kaiser, appear in Finding No. 22 (R. 
36-37). The only sales involving any material tonnage of 
blast furnace grade ore, other than those to Kaiser or one 
of its affiliated companies, were certain sales for export to 
Japan at Long Beach, California and a sale to Geneva Steel 
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Company in 1950. The sale to Geneva Steel Company which 
arose out of temporary operational difficulties at the Geneva 
Steel facility (Admissions of Fact No. 4, R. 23), was a stock 
pile of fine and soft ore which had been accumulated as a 
residue from other sales of regular grade ore. The price 
at which this transaction took place reflected these facts. 
(Christensen, Tr. 531, line 6 to 532, line 5). The export to 
Japan was the first and only shipment of iron ore to the 
Japanese from the United States during the period 1939 
to 1950. The price reflected the controlled situation of the 
Japanese economy during the immediate post-war period. 

On the basis of the foregoing evidence, which was essen- 
tially undisputed, the District Court concluded that the 
“representative” price to he established at Kaiser’s mines 
in California for the ore which Kaiser mined and used was 
the same as a mine price at the Utah Construction Com- 
pany mine in Utah. It was computed on a weighted average 
of all the Utah Construction Company transactions and 
developed a price of $2.29 for 1949 and $2.03 for 1950 
(Finding 35, R. 41). 

The uncontroverted evidence shows, however, that these 
Utah transactions are not of the kind or eharacter which 
ean establish a “representative market or field price,” be- 
cause they arose out of and were subject to special reasons 
and circumstances and did not truly reflect a “representa- 
tive” market or “market price” as between independent 
producers and consumers of iron ore. Therefore, it is 
necessary to look elsewhere for a “representative market 
or field price of [iron ore] of a like kind or grade.” The 
only place in the United States where a free exchange of 
transactions in iron ore regularly takes place is at the 
Lower Great Lakes Ports, and reported prices for these 
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transactions are available from standard reference sources. 
(Exhibit SS). Prices established at this market are used in 
the West for valuing ore. The evidence established that the 
iron ore produced by Kaiser was at least the equivalent in 
quality of Mesabi non-Bessemer ore sold in that market. 
(Pardee, Tr. 583, line 18 to 584, line 13). Therefore, Kaiser 
contends that the representative market or field price for 
ore it mined should be on the same basis as the Lower Lake 
Port ore, making appropriate adjustment for the Fe con- 
tent. (The ore price thus determined is to be a price at 
Kaiser’s Fontana mill which is the market. This price would 
be reduced by the freight from Kaiser’s mines to Fontana 
in order to determine the price at Kaiser’s mines.) 

Expert economic testimony (again without contradiction 
in any significant respect) demonstrated that Lower Lake 
Ports were not an unrelated market. There was a sizeable 
movement of iron and steel products into Kaiser’s markets 
in the western United States from iron and steel producers 
in the eastern United States. There was competition in 
these products between eastern producers and Kaiser. 
(Howard, Tr. 829, lines 1-7). The price for finished steel 
products produced in the East has a direct relationship to 
the Lower Lake Port price for iron ore which is used in 
their manufacture. (Exhibits 7 and 8). Since the finished 
products were in competition and therefore the prices of 
the finished products were interrelated, and since the prices 
of eastern finished products are related to eastern ore 
prices, a price for Kaiser’s western ore ean be reliably de- 
veloped from the prices for western finished products. The 
price as so developed substantiates the soundness of the 
position that the price for Mesabi non-Bessemer ore at the 
Lower Lake Ports is “a representative market or field price 
for a mineral product of like kind and grade” which should 
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be used to establish a price for Kaiser’s ore for depletion 
purposes. As shown by Appendix F attached, the proper 
representative market prices should be $4.159 and $4.472 
for 1949 and $5.132 for 1950 instead of the $2.29 and $2.03 
found by the Court. 

Even assuming, arguendo, that ore sales by Utah Con- 
struction Company would be a starting point for deter- 
mining the price for Kaiser’s iron ore for depletion pur- 
poses, the District Court made two gross errors in fixing 
a market price, which are extremely prejudicial. First, it 
improperly used sales of Utah Construction Company 
which in any view are not representative transactions. The 
District Court, as an example, considered as “representa- 
tive” and used the very large spot sale to Geneva Steel 
of low grade “fine” ore which is clearly a different mineral 
product and was sold under distress conditions. Second, 
the District Court in fixing a price gave no consideration 
to the effect on price of substantial freight differentials 
which arise by reason of the fact that the Kaiser mines are 
closer to the only relevant market than those of Utah Con- 
struction Company. The Court equated the Utah Construc- 
tion Company mine price at its Utah mine with the Kaiser 
mine price at Kaiser’s California mines. The only market 
in which Kaiser ore could have competed were the sales 
to Kaiser itself and the sales by Utah Construction Com- 
pany for export to Japan. In each instance the Kaiser mine 
was much closer to the point where the sale transaction 
(i.e., Kaiser’s plant at Fontana, California, or the point 
of shipment to Japan at Long Beach, California) occurred 
and the representative market price was established, so 
that the mine price (sale price less freight to point of sale) 
at Kaiser’s mine would in all events exceed the price at the 
Utah mine. Third, it was only the price established by the 
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export sale which had any of the indicia of being the “re- 
sult of competitive conditions” as opposed to the “peculiar 
economic conditions” existing in connection with all of the 
other sales by Utah Construction Company. 

The effect of these errors on the “representative market 
price” determined by the Conrt is extremely significant. 
Using the export sales the representative market price at 
the Kaiser mine should properly have been $5.25, $5.90 
and $4.66 for each of these respective shipments, as com- 
pared with $2.29 and $2.03 “representative price” set forth 
in Finding 35 (R. 41). 


2. Coking Coal 

The other important ingredient used in producing iron 
in a blast furnace is metallurgical coke. In making coke, 
Kaiser used high volatile coal it mined from properties 
in Utah together with low volatile coal that it purchased 
from Oklahoma and Arkansas. The coal mining properties 
were located at Sunnyside, Utah. (Finding No. 13, R. 33). 

Tn comparing coking coals from different sources, a num- 
ber of factors are considered. These include the amount 
of fixed carbon, volatile matter (gases), sulphur and ash 
that are contained in the coal, and the plasticity of the 
coal. (Finding No. 53, R. 45). 

The most important factor in coking coal is its fixed 
carbon. It is the fixed carbon in the coal that iron manu- 
facturers are purchasing when they buy coking coal for 
it provides the fuel in the blast furnace. (Finding No. 54, 
R. 45). The testimony is uncontradicted that the market 


price always reflects differing fixed carbon contents. As the | 


carbon content increases the price increases, 
Ash is the term used in the coking coal industry to 


deseribe the undesirable physical elements in coal [other | 
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than volatile matter, sulphur, and phosphorous]. Ash in 
the form of “free impurity” (rock or shale) may be re- 
moved by washing the coal before it is processed into coke. 
Ash not so removed and the “inherent ash” must be re- 
moved in the blast furnace. Both of these processes increase 
a manufacturer’s cost of production. (Finding No. 58, R. 
46). As the ash in coal purchased increases, the amount of 
fixed carbon decreases. The testimony is uncontradicted 
that the market price is always adjusted for and reflects 
differing ash contents and that these prices have varied 
from 10¢ to 40¢ per point of ash per ton. 

Plasticity is a distinguishing characteristic of coking 
coal. When coking coal is processed in a coke oven, one of 
its constituent parts, vitrain, tends to melt and become a 
viscous liquid as the coal is heated. As the coke cools, the 
vitrain hardens to form a binder for the fixed carbon in 
the coke. Plasticity gives the coke physical strength so that 
it does not pulverize or break down in the blast furnace. 
(Finding No. 67, R. 49). The testimony is uncontradicted 
that this characteristic is not reflected in prices for different 
coking coals. 

High volatile coking coal (having a relatively high por- 
tion of volatile matter) when used alone produces a coke 
that is physically weak and has the undesirable tendency of 
pulverizing in a blast furnace. (Finding No. 60, R. 46-47). 
Low volatile coking coal (having a relatively low portion of 
volatile matter) cannot be used alone because it tends to 
swell and damage the ovens. (Finding No. 61, R. 47). There- 
fore, the uniform practice of western steel producers in 
making coke was to blend coking coals of various volatility 
to arrive at a coke with optimum strength at the most 
economical cost. All of the western steel producers pur- 
chased substantial tonnages of low volatile coking coal 
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from mines in the Arkansas-Oklahoma region of the United 
States. (Finding No. 62, R. 47). 

The coking coal mined by Kaiser came from a mine near 
Sunnyside, Utah, known as the Sunnyside No. 2 Mine, which 
Kaiser leased from Utah Fuel Company in 1942 and pur- 
chased in early 1950 (Finding No. 48, R. 44). The produc- 
tion by Kaiser for its own use during the period in ques- 
tion (in net tons of 2,000 Ibs.) was as follows: 


Fiscal year ended June 30, 1949—416,615 
Fiscal year ended June 30, 1950—591,568 


(Finding No. 36, R. 41). In addition, Kaiser disposed of 
nominal and irrelevant amounts of Sunnyside coal for non- 
coking purposes. 25,260 net tons was sold in the fiseal year 
ending June 30, 1949, and 28,340 net tons in the fiseal year 
ending June 30, 1950.5 (Finding No. 41, R. 42-43). 

All of these coal sales by Kaiser were transfers at cost 
or accommodations arising out of some special circum- 
stance. Transfers to Geneva Steel Company resulted from 
the fact that its mine was adjacent to Kaiser’s mine and 
the companies made accommodation transfers of coal for 
testing and assisted each other in the event of labor stop- 
pages. (Admissions of Fact No. 23, 24 and 25, R. 25-26). 
The transactions with Utah Fuel Company and its cus- 
tomers were made partly as an accommodation to Utah 
Fuel, Kaiser’s lessor, and partly to balance the fact that both — 
companies used the same washer and it was not always 
feasible to allocate the washed coal precisely. (Heers, Tr. 


5. Transfers of coal between Kaiser and Kaiser-Frazer, a related 
entity, were disregarded by the District Court as not being sales 
because they were made at cost, and are disregarded here. (Finding | 
No. 41, R. 42). No reason is given by the District Court as to why 
other sales also made at cost to Columbia Geneva Steel, Permanente © 
Metals (a related entity) and Denver & Rio Grande Western Rail-— 
way are included in its computation of price. | 
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110, lines 3-7; Tr. 116, lines 18-21; Heiner, Tr. 335, line 20 
to 336, line 8). The other transactions were mainly “sales” 
to railroads arising out of cars lost in transit. (Heers, Tr. 
97, lines 14-17). 

Utah Fuel Company, Kaiser’s lessor, owned and operated 
mines producing coal of a non-coking quality. It also owned 
a mine known as Sunnyside No. 1, which was adjacent to 
Sunnyside No. 2 and produced coal of the same coking qual- 
ity as Sunnyside No. 2. To the extent if could find buyers, 
it made sales of the coal from Sunnyside No. 1 for domestie 
and commercial uses only, in the tax years in question 
(Heiner, Tr. 328-330). This coal was not desirable or salable 
for the domestic or commercial trade and all such sales 
were made on a distress basis (Heiner, Tr. 341, lines 22- 
24). This was because the coking characteristics of the coal 
were entirely undesirable for commercial or domestic use. 
This mine had been operated at a loss since 1929 (Heiner, 
Tr. 331, lines 8-11). The operation was, however, continued 
even though on a losing basis in the hope that the property 
would eventually fit into the expansion of the western steel 
industry and its market for coking coal (Heiner, Tr. 373, 
lines 19-22). 

During the time in question one producer of iron and 
steel in the western United States, Colorado Fuel and Iron 
Corporation, did purchase a substantial volume of its high 
volatile coking coal on the open market. (Finding No. 64, 
R. 47). Most of this coal was acquired from St. Louis, Rocky 
Mountain & Pacific Company of Raton, New Mexico, some- 
times called “Raton Coal Co.”. (Finding No. 65, R. 48). In 
addition, all the iron and steel producers purchased sub- 
stantial tonnages of low volatile coking coal from the mines 
m the Arkansas-Oklahoma region for coking purposes. 
(Finding No. 62, R. 47). 
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In determining a “representative” market price for the 
coking coal mined by Kaiser, the District Court looked only 
to the distress sales by Utah Fuel Company for non-coking 
purposes plus the minor volume of special circumstance 
sales by Kaiser. The District Court said that the sales by 
Raton Coal Co. to Colorado Fuel and Iron Corporation 
“confirm” the sale prices obtained by Utah Fuel Company. 
(Finding No. 71, R. 50). However, the District Court did 
not, in fact, utilize these prices in finding the price for Kai- 
ser’s coal despite the fact that the Court also found that the 
Raton Mesa coal and the Sunnyside coal “competed directly 
in the market place...” (Finding No. 70, R. 49). 

The sales by Kaiser and by Utah cannot be used to find 
a representative market price. They were made at or less 
than cost, under distress conditions and not in any com- 
petitive market. The open market sales in substantial vol- 
ume by Raton Coal Co. to Colorado Fuel and Iron Corpora- 
tion of coking coal either alone or in conjunction with the 
substantial sales of Oklahoma-Arkansas coking coal to the 
iron and steel producers (which latter sales were also totally 
ignored by the District Court) should have been used as 
the basis for determining the price of coking coal mined by 
Kaiser. In determining a representative market price from 


the Raton sales, adjustments must also be made for the | 


lower ash characteristics of Kaiser’s coal® since the nncon- 


tradicted testiniony established that these factors are always | 


considered in pricing coal and “recognized in commercial 
competition”. (Heers, Tr. 87, line 25; Keenan, Tr. 267, hne 
11; and see Finding No. 58, R. 46). 


6. Compare the ash of 7.1% and 6.8% in Kaiser’s coking coal 
(Finding No. 59, R. 46) with the 11.8% and 12.3% in the Raton 
Coal Co. coal sold to Colorado Fuel and Iron Corporation. (Finding 
No. 66, R. 49). 
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C. SPECIFICATION OF ERRORS 

The principal errors relied upon by Kaiser are, with re- 
spect to tron ore, (1) The failure of the District Court to 
find that there was a market for iron ore at the Lower Great 
Lake Ports in the United States during the tax years in 
issue at which a representative market price was estab- 
lished applicable to iron ore produced in the western United 
States and in failing to consider or utilize such price in 
determining a representative market or field price for the 
iron ore mined by Kaiser. (2) The District Court’s finding 
that transfers and dispositions of and the mine prices re- 
ceived by Utah Construction Company for iron ore trans- 
ferred or disposed of by it established a representative 
market or field price for iron ore mined by Kaiser. (3) The 
District Court’s failure to find that, if transfers or dispo- 
sitions of iron ore by Utah Construction Company are to 
be used to establish a representative market or field price 
for iron ore, only the prices received for export sales to 
Japan should be considered for such purpose. (4) The Dis- 
trict Court’s failure to find that, if transfers or dispositions 
of iron ore by Utah Construction Company are to be used 
to establish a representative market or field price for iron 
ore, freight differentials between the point of sale or con- 
sumption and the point of production must be taken into 
account in determining representative market or field prices 
for iron ore at Kaiser’s mine. 

With respect to coking coal, the District Court erred (1) 
In finding that transfers or dispositions of and the amounts 
received by Utah Fuel Company for Sunnyside No. 1 coal 
established a representative market or field price for 
Kaiser’s coking coal. (2) In finding that transfers and dis- 
positions of and the amounts received by Kaiser for Sunny- 
side No. 2 coal established a representative market or field 
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price for Kaiser’s coking coal. (3) In failing to use sales 
of Raton Coal Co. coal for coking purposes, as adjusted 
for washing costs and ash content, in determining a repre- 
sentative market or field price for Kaiser’s coking coal. 
(4) In failing to use sales of Oklahoma-Arkansas coking 
coal in determining a representative market or field price 
for Kaiser’s coking coal. (5) In failing to consider, when 
establishing a representative market or field price for 
Kaiser’s coking coal, recognized price adjustments made in 
the market for ash content and washing loss. (6) In finding 
that the element of plasticity is or should be given any con- 
sideration in the determination of a representative market 
or field price. 


D. ARGUMENT 


The fundamental problem both with respect to coking 
coal and with respect to iron ore is to find the “representa- 
tive market price” to be used in computing Kaiser’s “gross 
income from mining”. When this is determined the compu- 
tation of the deduction for depletion amounts to nothing 
more than the application of a mathematical percentage to 
the gross income figure. The difficulty arises because Kaiser 
as an integrated producer utilizes its mining production in 
making a final product. The mineral products are not sold 
in the open market. It is therefore necessary, according to 
the regulations, to determine a “representative market or 
field price of a mineral produet of like kind and grade”. 
The prices to be used must be for materials of like kind 
and grade and these prices must be “representative”. In 
the view of the Supreme Court this representative price 
should be one which the mineral product would command 
if the taxpayer’s mining operations were conducted as a 
separate and independent business entity. U. S. v. Cannelion 
Sewer Pipe Co., 364 U.S. 76 (1960). 
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This leads to the basic difference in approach in this case. 
The position argued by the Government, and scemingly 
adopted in toto by the District Court, is that any price, 
at any time, and under any circumstances is sufficient to 
establish a “representative market price”. The mere fact 
that the transaction occurred at all seeins to make the price 
realized “representative” of the “market” in which that 
transaction occurred. 

Kaiser believes that such an approach is contrary to the 
intent of the law and regulations and is completely unreal- 
istic. We say that in determining the hypothetical price at 
which the mineral produced would have been sold by an 
independent miner to an independent steel producer, con- 
sideration must be given to all other transactions in the 
mineral products involved. This consideration must how- 
ever include an examination of all the facts and cireuin- 
stances surrounding the transactions under consideration 
to determine if the prices established in such transactions 
are, in fact, truly “representative” of the prices which would 
obtain in an arm’s length sale between an independent miner 
and an independent manufacturer. If, as here, the evidence 
indicates that special circumstances or factors affected the 
reliability of the transactions, then appropriate corrective 
adjustments must be made or the transactions must be dis- 
carded entirely and other reliable evidence of representative 
market prices must be located. 

Under the regulations the search is for a representative 
market or field price. Representative market price is a ques- 
tion of fact. Ames v. U. S., 330 F.2d 770, 773 (9th Cir. 1964). 
Since the question is one of fact, all of the facts surround- 
ing a price arrived at in a particular transaction must be 
examined to determine if that price is representative. The 
rule is not that any price is to be used, but that only repre- 
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sentative prices are used. As the Court observed in U. S. 
v. Henderson Clay Products, 324 ¥.2d 7 (5th Cir. 1963), at 
page 15: 
“The Regulation does not allow the indiscriminate use 
of any price of a product of like kind and grade, but 
requires the price to be representative; ‘representa- 
tive’ should be interpreted to qualify the entire phrase 
‘market or field price’. ” 


The facts of a particular transaction may indicate that the 
transaction is not a representative one, and the prices used 
in that transaction thus must be excluded from considera- 
tion. That is all Kaiser has said in this case. 

For example, in the leading case of U. 8. v. Cannelton 
Sewer Pipe Co., supra, the Court found that certain sales 
of ground and bagged fire clay and shale were too negligible 
to furnish an appropriate basis for computing depletion. 
(364 U.S. at 78, fn. 2). 

Other cases have recognized that the facts surrounding 
some sales may make them not representative. In Carey 
Salt Company v. U. S., 667 CCH Para. 8157 (Ct.Cls. 1966) 
the issue was the determination of depletion on certain of 
the taxpayer’s rock salt deposits. The taxpayer, in order to 
discourage two of its competitors from mining rock salt, 
and because these competitors sold the taxpayer evaporated 
salt when its demand temporarily exceeded its supply, sold 
rock salt to the two competitors at a lower price than would 
have been commanded from ordinary customers. These 
competitors, in turn, sold the rock salt on the open market 
in competition with the taxpayer. The Commissioner in- 
cluded these sales of rock salt to competitors in his computa- 
tion of the average price per ton of rock salt sold during 
the tax period involved. The Court of Claims held that the 
Commissioner’s approach was erroneous. It noted that the 
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taxpayer sold rock salt to its competitors at a substantially 
lower price than could be obtained on the open market, and 
the competitors then sold the same rock salt to ordinary 
customers who otherwise might have purchased rock salt 
from the taxpayer. The competitors could afford the tax- 
payer’s price for rock salt only because it was lower than 
the market price. The Court observed that constrnetive in- 
come is an attempt to simulate the sales income of a non- 
integrated miner and concluded that a non-integrated miner 
would in all probability sell the additional products of his 
mine on the open market. It held that the Commissioner was 
in error when he included the special prices obtained from 
the competitors in the computation of the taxpayer’s con- 
structive net income. Here then is a clear recognition of the 
principle that not every sale which is made is necessarily a 
representative sale and a demonstration of one type of 
special economic factor which requires a particular sale to 
be excluded from consideration. 

Another case of similar import is Gray Knox Marble 
Company v. U. 8., 257 F.Supp. 632 (E.D. Tenn. 1966). That 
case involved the depletion on marble blocks used by the 
taxpayer in its plant to manufacture finished products. The 
taxpayer contended that the sales of quarry blocks by it to 
others, or if not by it to others, then sales by its competitors 
to others, established a representative market or field price 
which should be used for depletion. The Government con- 
tended that the sales of quarry blocks made by the taxpayer 
or the other miners were in such small quantities, under 
the circumstances existing in the case, that they were not 
truly representative of the value of the marble which the 
taxpayer processed and sold in manufactured form. The 
Government also claimed that the sales of marble blocks 
were marketable at premium prices hecause job specifica- 
tions were set by architects for the kind of marble to he 
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used, and that this put the taxpayer and the other miners 
in a monopolistic position and enabled them to sell blocks 
at premitun prices. The Court upheld the Government’s 
contention, that the prices at which the marble blocks were 
sold were not representative prices. Again, we have an 
example of a Court examining the facts of certain transac- 
tions and eliminating such transactions froin consideration 
for the reason that they were not “representative” trans- 
actions. In the Gray Knox case it so happened that the 
elimination served the advantage of the Government. The 
principle, of course, is the same—in determining whether 
a transaction takes place at a representative price, all of the 
facts of that transaction must be considered. 

If any further proof on this point is required, we need 
merely look to the regulations which the Commissioner 
himself proposed on July 13, 1966. 31 F.R. 9506.7 These 
proposed regulations state: 

“Sales of ores or minerals of like kind and grade as 
the taxpayer’s will be taken into consideration in deter- 
mining the representative market or field price for the 
taxpayer’s ore or mineral only if such sales are the 
result of competitive transactions. For the purpose of 
determining the representative market or field price 
for the taxpayer’s ore or mineral, exceptional, nom- 


inal, unusual, tie-in, or accommodation sales shall be 
disregarded.” (31 F.R. 9508). (Emphasis added.) 


One fact which can be of relevance in determining 
whether a sale is a “representative” sale is the fact of 
intended use. A good example of this appeared in North 
Carolina Granite Corp., 43 T.C. 149 (1964). The taxpayer 
there extracted a certain type of granite which was partic- 
ularly well suited for feeding to poultry as grit. When sold 


7, Appendix E hereto. 
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for poultry grit, the granite commanded a price of from 
$8 to $10 per ton. The granite also was suitable for use as 
road building material, but sales for that purpose bronght 
only $1 to $1.50 per ton. The Commissioner contended that 
the price to be realized from sales for road building pur- 
poses governed for depletion purposes, but this argument 
was rejected. The Court said that the average prices at 
which the taxpayer “sold its crushed granite in bulk to 
road builders were not representative of the value of the 
product to the poultry industry”. (43 T.C. at 161, italies 
added). The Tax Court held that the poultry grit price was 
to be applied in determining depletion of the material sold 
for that use. 

There are three cases referred to in the District Court’s 
conclusions of law which deal with percentage depletion as 
applied to coking coal and iron ore. All of these cases arose 
in the United States District Court for the Northern Dis- 
trict of Alabama. One decision was affirmed on appeal by 
the Court of Appeals for the Fifth Circuit. All were de- 
cided by District Judge Seybourn H. Lynne and, except for 
the narrow point upon which one decision was affirmed by 
the Court of Appeals, the cases represent the views of a 
single Federal District Judge. Between the decesion of the 
first case in the series and the last, even this one Court had 
occasion to change its opinion as to some of the matters in 
issne. Be this as it may, there is nothing in any of these 
eases which is inconsistent with the position adopted by 
Kaiser in this case. 

The first case was Alabama By-Products Corp. v. Patter- 
son, 151 F.Supp. 641 (N.D. Ala. 1957). The taxpayer in 
that case produced a high grade of foundry coke from high 
quality coking coal which it mined and used in its opera- 
tion. The taxpayer contended that there was no represent- 
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ative market or field price for the type of coking coal 
which it produced, since this coal was of such high quality 
and had such desirable properties that it was not of “like 
kind and grade” as any other coal. Since there was, there- 
fore, no representative market or field price for any coal 
of like kind and grade as this taxpayer’s coal, the taxpayer 
argued that it was entitled to use the “proportionate prof- 
its’ method of calculating depletion for income tax 
purposes. 

District Judge Lynne rejected this argument and held 
that all bituminous coal mined in the Birmingham district 
was of “like kind” and that all bituminous coal having cok- 
ing properties was of “like grade”. Since it appeared there 
were significant sales and purchases in the open market in 
the Birmingham district by the taxpayer and others of 
coal used for coking purposes, the District Court held that 
these shonld be used to ascertain a representative market or 
field price for such coal. The Court found it unnecessary 
to determine, and did not determine, what such representa- 
tive market or field price was. No evidence was introduced 
nor did the Court make any findings concerning recognized 
adjustments in price for washing costs, washing losses, 
fixed carbon or ash content. The taxpayer had rested its 
entire case upon the proposition that it was entitled to use 
the proportionate profits method because there was no rep- 
resentative market or field price. Having failed to establish 
the necessary predicate for use of the proportionate profits 
method, the taxpayer was afforded no recovery at all. 

This holding of Judge Lynne was affirmed upon appeal 
to the Fifth Cirenit Court of Appeals. 258 F.2d 892 (1958), 
cert. den. 358 U.S. 930. The Court of Appeals agreed that 
all bituminous coal mined and marketed in the Birmingham 
area having coking properties for commercial usage was 
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coal of “like kind and grade” to the taxpayer’s coal. Since 
there was evidence of extensive sales of coking coal for 
coking purposes in the Birmingham area, the Court of Ap- 
peals affirmed the finding that the taxpayer had failed to 
prove the absence of a representative market or field price 
for coking coal. The Court of Appeals said that because a 
coking coal could not meet the taxpayer’s particular use 
did not mean that it was of another kind and grade. To this 
extent only the use test was rejected. The Court of Appeals 
did not say that ultimate intended use should not be con- 
sidered in determining whether the price at which a partic- 
ular transaction took place was a “representative market 
price”. Quite to the contrary the Court noted that there was 
a distinction of commercial substance between coal of cok- 
ing and non-coking quality. Further, the Court observed 
that “forced sales owing to perculiar economic conditions”, 
as for example sales made at prices less than the cost of 
production in order to spread overhead costs, were not 
made in “open and free competition” and were not properly 
to be considered in establishing a representative market 
price. (258 F.2d at 899) Again, here a Court recognized 
that not every sale is necessarily a “representative” sale. 

The next decision by Judge Lynne was Woodward Iron 
Co. v. Patterson, 173 F.Supp. 251 (N.D. Ala. 1959). That 
case involved both coking coal and red iron ore. As to the 
red iron ore, it was found that there was no representative 
market or field price, so that the “proportionate profits” 
method of computation which the taxpayer desired to em- 
ploy could be used. With respect to coking coal, Judge 
Lynne again found, consistent with his earlier decision, that 
a representative market existed in the Birmingham area 
and that a representative market or field price for coking 
coal could be determined. The Court then proceeded to de- 
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termine such price for the years in question without indi- 
cating in its opinion the precise manner in which such deter- 
mination was made. 

The final decision of Judge Lynne was U.S. Pipe & 
Foundry Co. v. Patterson, 203 F.Supp. 335 (N.D. Ala. 1962). 
That case involved coking coal and two different types or 
iron ore. As to the brown iron ore, it was held that there 
was a representative inarket or field price, so that the tax- 
payer could not use the proportionate profits method of 
computing depletion as it had sought to do. As to the red 
iron ore, it was found that there was no representative 
market or field price, and the taxpayer was permitted to 
avail itself of the proportionate profits method. 

With respect to coking coal, Judge Lynne held to his 
previous view that there was a representative market or 
field price in the Birmingham region. He now said, however, 
he was convinced that he had been in error in Woodward 
Tron in that the prices arrived at were too high. 203 F.Supp. 
at 346, fn. 2. He then proceeded to determine new “repre- 
sentative market prices” for the years in question. In so 
doing it appears that the Court utilized sales of coking coal 
for purposes other than coking in determiming the appro- 
priate prices. It should be noted, however, that generally 
the sales for other than coking purposes were at prices 
higher than the prices commanded for coking purposes. 203 
F.Supp. at 347. There is no indication whatsoever that in 
determining representative market prices the District Court 
utilized distress price sales “owing to peculiar economic 
conditions” of the type which had been condemned by the 
Court of Appeals in Alabama By-Products, supra. Further, 
the Court clearly distinguished between washed and un- 
washed coal prices and utilized only the washed coal prices. 

In summary then the decisions have not held that a “rep- 
resentative” sale is any sale or that the statute conmands 
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the courts to proceed in blind ignorance of the facts of 
particular transactions in seeking a representative market 
or field price. Rather the courts have held that selling “sub- 
stantial quantities in the market affected by competitive 
bargaining and principles of supply and demand” will estab- 
lish a representative market price (U.S. Pipe & Foundry, 
supra, p. 348). The courts have pointed out that a small 
number of sales is insufficient to furnish a market (Canmel- 
ton, supra, p. 78, footnote 2), that transactions will be ex- 
cluded where “factors other than the market or field price 
{of the produet involved] partly determined the market 
price” (Shamrock Ow & Gas Corporation, 35 'T.C. 979, 1036 
(1961)) that sales “owing to peculiar economic conditions” 
do not constitute a market (Alabama By-Products, supra, at 
p. 899) and that sales of a mineral product for a different 
use may not be “representative of the value of the product 
...” (North Carolina Granite, supra, at p. 161). The Com- 
missioner himself in proposed regulations has taken the 
position that a representative market price is established 
by sales made by persons other than the taxpayer “only if 
such sales are the result of competitive transactions” and 
that “exceptional, nominal, unnsual, tie-in or accomnioda- 
tion sales shall be disregarded.” (31 F.R. 9508). With regard 
to comparisons of minerals, the Court in United States v. 
Henderson Clay Products (supra, 324 F.2d at 11-12) ob- 
served that the comparison should be on a basis “substan- 
tially equivalent by commercial standards” and _ that 
“physical, chemical and geological differences have impor- 
tance only if they give rise to differences in commercial 
competition.” 

The sales relied upon by the District Court to establish a 
representative market price must be examined in the light 
of these principles. 
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The undisputed facts establish that, in the case of iron 
ore, the Utah Construction Company sales were in part for 
a different intended use, and all were made under “peculiar 
economic conditions” and not in a situation where principles 
of competitive bargaining determined the price. 

Tn the case of coking coal, the facts establish that all the 
Kaiser sales were nominal, of a tie-in or accommodation 
nature and at less than cost and that all the Utah Fuel 
Company sales were for a different intended use, made 
under peculiar economic conditions at less than cost and 
were not the result of competitive transactions. The facts 
further establish that the “physical and chemical differ- 
ences” in the Kaiser coking coal give rise to “differences in 
commercial completion” which must be recognized in the 
computation of any representative market price. 


1. Iron Ore 
a. Utah Construction Company 

Central to the District Court’s decision on the issue of 
iron ore is the finding that the transactions of Utah Con- 
struction Company established a representative market 
price for iron ore in the Western United States during the 
period in question. If this conclusion fails, the entire basis 
of the District Court’s decision fails for there are no other 
iron ore transactions in the Western United States npon 
which reliance can be placed. There were only three con- 
stuners of blast furnace iron ore in the entire region and, 
except for the few Utah Construction Company transac- 
tions, each user produced its own requirements. (Admis- 
sions of Faet Nos. 2 and 7, R. 23-24). 

During the two fiscal years in question Kaiser produced 
from its own mines between 75 and 80% of the iron ore 
required for its blast furnaces. The location of Kaiser’s 
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plant at Fontana in San Bernardino County, California, 
was predicated upon the existence of the Eagle Mountain 
ore deposits. (Powell, Tr. 730, lines 11-13). The Utah 
source was not a permanent source, but only a supplemental 
ore source to be utilized until the Eagle Mountain mine 
went into full production. (Admissions of Fact No. 7, R. 24). 
The contract itself recited that Utah ore would only be pur- 
chased “until the railroad to the Eagle Mountain mine is 
completed.” (Exhibit 2—June 1, 1946 amendment, p. 1) 

The Utah ore deposits which served as an interim supply 
for Kaiser were first controlled by an individual named 
Senter Walker. During the 1940’s Utah Construction Com- 
pany had obtained a contract to do mining and stripping 
operations for Colorado Fuel and Iron Corporation. (Chris- 
tensen, Tr. 489, line 7 to 490, line 8). Senter Walker ar- 
ranged for Utah Construction Company to perform the 
same construction activities on this property. (Christensen, 
Tr. 490, lines 15-21). 

In 1946, operating difficulties developed for Walker 
which threatended to close down his mine. Since Utah 
Construction had by this time built up an investment in its 
construction mining facilities, it was interested in continu- 
ing the operation, which had a satisfactory profit to it from 
a contractor’s standpoint, at least until its investment in the 
loading equipment was recovered. (Christensen, Tr. 496, 
lines 9-14). Therefore, Utah Construction, took over Walk- 
er’s operation and entered into an agreement to complete 
the obligation which Walker had to furnish ore to Kaiser. 
At this time Utah Construction was concerned only with 
developing sufficient return to finance payoff of Walker’s 
arrangement, to recover its investment in the equipment 
and to make the same construction company profit on the 
construction-type operation that it was performing in re- 
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moving iron ore from the property. (Christensen, it, a, 
line 1 to 500, line 2). In arriving at the ore price under the 
contract, the previous price was simply continued and no 
calculation was made as to the value of the ore. (Christen- 
sen, Tr. 499, line 20). 

Shipments for the years in question were made under a 
subsequent agreement arrived at by negotiation. When these 
prices were established, Kaiser was, for all practical pur- 
poses, Utah Construction’s only customer and Utah was very 
much aware that other customers were necessary. (Cliis- 
tensen, Tr. 502, lines 13-17; 505, lines 8-20). Utah was also 
aware that while purchases of blast furnace grade ore by 
Kaiser would shortly cease, Kaiser would still have need 
for open-hearth grade ore and that it was desirable to con- 
tinue this market if possible. The price reflected Utah 
Construction’s cost of operation, payments under the Walker 
arrangement, and a profit “more from a contractor’s stand- 
point... than as a commodity price”. (Christensen, Tr. 
507, lines 10-19). It was hoped in the long run to be able to 
utilize the Utah mine in shipments of blast furnace grade 
ore to other users and raise the price to “a fair commodity 
value”. (Christensen, Tr. 508, lines 1-3). This uneontra- 
dicted testimony by Mr. Christensen, the former President 
of Utah Construction Company, clearly establishes that busi- 
ness considerations far different from the usual buyer- 
seller relationship were the reasons for the prices to Kaiser 
and that such prices were not the result of competitive 
considerations which gave rise to a representative market 
price. The situation closely parallels that considered in 
Carey Salt, supra, where special rock salt sales were ex- 
eluded in determining representative market price. 

The only other sales of blast furnace iron ore in any 
quantity during the years in question by Utah Construction 
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Company were sales to Kaiser-Frazer Parts Corporation, 
one sale to Geneva Steel Company, and a series of sales for 
export to Japan.® The Kaiser-Frazer Parts transaction was 
oceasioned by the activity of that company in leasing a blast 
furnace at Ironton, Utah, in order to enable it to produce 
pig iron which it could exchange for steel needed in its 
automobile operations during a critical period. (Christen- 
sen, Tr. 504, lines 24 to 505, line 7). The sales to that com- 
pany continued for only about a year nntil Kaiser-Frazer 
went out of business. Kaiser-Frazer Parts was a company 
affiliated with Kaiser Steel and the price to Kaiser-Frazer 
was tied to the price to Kaiser Steel. (Exhibit 2—Agree- 
ment April 2, 1948—attached Exhibit B). The transaction 
with Kaiser-Frazer Parts for the sale of ore and the price 
established therein was subject to all the same considera- 
tions which surrounded the transactions with Kaiser Steel 
and for the same reasons was in no way indicative of any 
normal bnyer-seller relationship or of any representative 
market price. 

The one sale to Geneva Steel Company in 1950 repre- 
sented the clean-up by Utah Construction Company of stock 
pues of fine and soft ore which had acenmulated as a residue 
rromectier sales. (Christensen, Tr 531, line 12 to 532, 
line 5). The inordinately low price of $1.29 per ton (which 
was even lower and almost one-half of the price to Kaiser 
($2.36 per ton)) was principally beeause of this fact. It 
was shipped to Geneva Steel at its blast furnaces in Provo, 
Utah. Under no circumstances is it proper to include this 
transaction in a determination of representative ore prices. 


8. The other transactions listed in Finding 22 (R. 36-7) eon- 
sist of minimal sales to cement companies for use in making cement 
and sales of small quantities of open-hearth ore to foundries and 
to Carnegie-Illinois. These are all nominal sales either of a different 
commodity or for a special purpose (Christensen, Tr. 526-529). 
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It is clearly an unusual sale under distress circumstances 
of a mineral product of different grade. 

The remaining transactions of any size were the export 
sales to Japan. Utah Construction Company was in fact the 
first and only shipper to the Japanese for some years. 
(Christensen, Tr. 513, line 24). The only shipments of iron 
ore to the Japanese from the United States during the 
period 1939 to 1950 were those made by Utah Construction 
Company. After World War II, when the Japanese steel 
industry was just beginning to get back on its feet, Utah 
Construction was approached by brokers and asked for an 
ore price. This had to be a price which would enable those 
brokers to make a sale to the Japanese steel industry (then 
controlled by the Supreme Command of the Allies in the 
Pacific) within the limits of bids which already had been 
made by them. (Christensen, Tr. 508-512). All sales were on 
the basis of spot shipments. The sales were made at a price 
which Mr. Christensen said was getting closer to a reason- 
able market price. (Christensen, Tr. 527, lines 16-20). The 
market for these sales was at Long Beach, California which 
was the point of shipment to Japan. It is much closer 
freightwise and geographically to Kaiser’s Eagle Moun- 
tain mine than to the mines in Utah of Utah Construction 
Company. It is obvions that here again a temporary busi- 
ness opportunity was available to Utah Construction Com- 
pany, in a market which had never existed theretofore and 
under circumstances, due to the military control of the 
market, which dictated that any price set had to fall within 
bids already made by brokers and without regard to 
the seller’s evaluation of a proper price for its commodity. 
So far as Utah Constrnetion Company was concerned, any 
price which it got for its commodity above that for which 


33 

it was selling to Kaiser was an improvement, but it still was 
not a representative market price for iron ore.® 

The nominal amount of these sales affords another rea- 
son why they cannot be relied on. An expert econonist so 
testified, (Carrier, Tr. 639, lines 20-25; 684, lines 11-14), 
and the uncontroverted facts in evidence support this con- 
elusion. This witness, Mr. Carrier, stated that he had exan- 
ined all the transactions which have been discussed. He 
further stated that market prices can only be set by market 
forces, which inelude the number and nature of buyers and 
sellers, the nature of the transactions involved, whether 
they are at arm’s length, the bargaining power of the par- 
ties, the quantity of the commodity transferred, and the 
type of industry concerned. (Tr. 631, lines 6-19). Mr. Car- 
rier pointed out that the total consnmption of ore, as dis- 
tinguished from transactions relied on, is significant in the 
determination of the existence of a market, and that the 
independent “sales” were such a small fraction of the total 
amount of iron ore consumed (Exhibit 3) that they cannot 
be relied on to establish a truly representative market price. 

For all of the many and varied reasons just recited the 
Utah Construction sales did not establish a representative 
market price. In the language of the Commissioner’s pro- 
posed 1966 regulation they were not the “result of competi- 
tive transactions”, but were “exceptional, unusual and of a 
tie-in” nature and must be disregarded. 


b. Lower Lake Port Prices 
Since there were no actual transactions in the western 
United States which can be utilized to establish an appro- 


9. It is significant to note, with regard to the Utah sales, that 
the only market which Kaiser’s Eagle Mountain mine could have 
participated in was the one at the Kaiser Fontana steel plant and 
the one at Long Beach, California, for export. 
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priate representative market price for Kaiser’s ore, repre- 
sentative markets for the commodity involved in other parts 
of the United States must be referred to. The propriety of 
this approach was recognized in regulations proposed by 
the Commissioner himself in 1956. (21 Fed. Reg. 8439).”° 
These proposed regulations provided (at p. 8450) : 

“| the term ‘market price’ means the price... 
at which the gross income product is sold commercially 
in the vicinity of the taxpayer’s mine. .. . If there are 
no such commercial sales in such area, then the mar- 
ket price of the gross income product .. . must be 
determined by the use of other appropriate methods 
with the objective of determining as accurately as 
practicable the price at which such gross income prod- 
uct would be sold if such commercial sales existed. 
Among such methods that may be appropriate, depend- 
ing on the circumstances of each individual case, are 
the following: 
* * * * * 

(ii) Comparison of the prices at which erude min- 
eral products or processed mineral products identical 
or similar to the taxpayer’s gross income product are 
sold commercially in other areas, with proper adjust- 
ments being made for material differences, if any, 
between the taxpayer’s gross income product and the 
product sold commercially (such as differences in kind 
or grade or mineral content or ordinary treatment 
processes involved or transportation costs between 
mine and market or relative volume of sales)” (Empha- 
sis added) .¥ 


The only recognized United States iron ore market in 
which a substantial volume of transactions occurs at mar- 


10. Appendix D hereto. See Appendix, page 4. 


11. It may be noted here that in 1966, while this case was still 
in the District Court, the foregoing proposed regulations were 
“withdrawn” and new regulations were proposed which omitted the 
foregoing language. 31 F.R. 9506. 
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ket prices fixed in arm’s length dealings is at the Lower 
Lake Ports. This market has existed since the turn of the 
century. (Pardee, Tr. 584, lines 17-20). Reported prices for 
these transactions are available from standard reference 
sources. (Exhibit SS). It was undisputed that Jaiser’s 
Eagle Mountain ore was of at least equal quality with 
Lower Lake Port ore of the “Mesabi non-Bessemer” classi- 
fication. (Pardee, Tr. 583, lines 18-24). A representative 
market price for Kaiser’s ore delivered to it at its Fontana 
plant should be the same as the price of Lower Lake Port 
ore on the docks at the Lower Lake Ports, taking into con- 
sideration the commercially applied and recognized adjust- 
ments for iron content, ete. These are the prices which 
KXaiser proposes to use. 

The Lower Lake Port prices have frequently been used 
in connection with commercial transactions geographically 
distant from the Great Lakes. They have been used in 
leases for iron ore property as the basis for royalty to be 
paid, including leases on such properties in Utah (Chris- 
tensen, Tr. 5384). They have been used in valuing mining 
property—including property in California and Utah (Par- 
dee, Tr. 590). They have been used in connection with 
setting of ore prices for foreign concessions (Christensen, 
Tr. 534). And most significantly they have been used by 
the Utah State Tax Commission as the base for valuing 
iron ores mined in Utah (Higgs, Tr. 623) rather than using 
sales prices, such as sales by Utah Construction Company 
(Christensen, Tr. 534). 

In applymg Lower Lake Port representative market 
prices the only adjustment under our facts is for Fe con- 
tent of Kaiser ore (Exhibit SS, tables 14 and 15, pp. 234-5). 
It is a simple matter, therefore, to make this adjustment 
to Lower Lake Port prices for Mesabi non-Bessemer ore 
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as published for the years 1948, 1949 and 1950, to convert 
the prices thus arrived at from a calendar year to Kaiser’s 
fiscal year basis and arrive at a representative market price 
for the Eagle Mountain and Vulcan ores. Since we are 
concerned with a mine price, it is also necessary to reduce 
this adjusted price by the freight from the Eagle Mountain 
and Vulcan mines to Fontana. These calenlations are all 
reflected in the attached Appendix F and the resulting 
prices are as follows: 


Eagle Mountain Vulean 
Mine Mine 
14 9 eee hee oad eevee eee $4.159 $4.472 
50 5 (0) rere te terse eco scale ki, ene $5.132 (no shipments) 


These are the representative market prices for Hagle 
Mountain and Vulcan ores.” 

As further support for the use of these prices, Kaiser 
presented extensive economic evidence. This evidence, com- 
piled over a period of thirteen years from 1948 to 1961, es- 
tablished that in the case of finished steel products of eastern 
producers, the relationship to the price of ore at Lower 
Lake Ports is such that about 93% of the variation in 
Lower Lake ore prices can be accounted for by the varia- 
tion in the finished steel composite prices (Exhibit 7). For 
the same period, and with regard to pig iron prices of east- 
ern producers, the relationship is such that over 97% of 
the variation in the Lower Lake ore prices can be accounted 
for by the variation in the composite pig iron prices (Ex- 
hibit 8). This direct relationship between ore price and pig 
iron and finished product price is striking. It shows that 
the ore price follows directly along with and is a function 
of the produet price. 


12. Appendix F hereto. 
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These product and pig iron prices of eastern producers 
have a very direct and immediate effect on pig iron and 
finished products produced in the western market. This is 
because there is substantial competition in the sale of steel 
products in the West between products produced by the 
purchasers and consumers of the Lower Lake Port ore 
from that ore and products produced by Kaiser from its 
ore. (Carrier, Tr. 650, lines 16-24). This competition in- 
eluded not only Kaiser but all the western producers and 
involved plate, shapes, sheets, strips, bars, pipe, tinplate, 
wire products and specialty items. It was a substantial com- 
petition. For example, in 1949 total consumption in the 
West of these competing items was 4.5 million tons, of 
which western production capacity accounted for 2.2 inil- 
lion tons and eastern production the balance (Howard, Tr. 
823-829). Even though no Lower Lake Port ore is sold or 
consnmed as ore in the western United States, such ore does 
find its way into these finished products. Neither ore, there- 
fore, exists in a vacuum independent from the other. These 
price relationships between pig iron and finished products 
are such that during the period 1949 through 1961, more 
than 99% of the variations in pig iron and finished steel 
product prices at Kaiser’s Fontana mill can be accounted 
for by the competition from eastern producers (Exhibits 
5 and 6). 

Where such competition between end products exists, the 
evidence also established that comparable cost-price rela- 
tionships can be expected to occur between raw materials 
and the finished product in the different geographical areas 
(Carrier, Tr. 645-650) and that competition in final prod- 
ucts develops uniformity in price for raw materials (Car- 
rier, Tr. 660, lines 12-23). These relationships between ore 
and pig iron, or finished product, are sneh that in a free 
market it is possible to predict from the pig iron prices 
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an ore price within an accuracy of 3% (Carrier, Tr. 667) 
and if a similar free ore market had existed in the West, 
the same accuracy was to be expected (Carrier, Tr. 666). 
Applying these principles, a computation was made by Mr. 
Carrier from which he concluded that he would have antic- 
ipated in a free western market that Kaiser would have 
had an ore price at Eagle Mountain of $5.17 for the fiscal 
year 1949 and $5.92 for the fiscal year 1950 (Exhibits 11 
and 12), making allowance for the fact that in the years 
1948, 1949 and 1950 the relationship between ore and pig 
was slightly below the average for the entire eleven years 
which he considered in his study. This testimony fully sup- 
ports use of the representative market prices computed in 
accordance with the method reflected in the attached Ap- 


pendix F. 
The District Court rejected the use of the Lower Lake 
prices upon the basis that “. .. the Great Lakes area was 


an independent market insofar as the plaintiff is concerned 
and gales within that independent market area had no eco- 
nomic effect upon the plaintiff’s market area .. .” (Finding 
33, R. 40). This finding lacks any support in the evidence 
and is completely contrary to all of the undisputed evidence 
in the record. The economic effect npon Kaiser’s market 
area of the Lower Lake Port prices was conclusively dem- 
onstrated by Mr. Carrier’s testimony to which we have 
referred above. It was conclusively shown that price of 
finished products produced from the Lower Lake Port ore 
has a direct and provable relationship to the price of that 
ore. It was further conclusively shown that those finished 
products are in direct competition with finished products 
produced from western ore and that they were in competi- 
tion with each other in plaintiff’s market area. Exactly 
similar economic relationships were shown between finished 
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product prices in the East and the West and pig iron. The 
conclusion is inescapable that western ore prices are af- 
fected by eastern ore prices and that these afford a repre- 
sentative market price. 


c. Application of Representative Market Price 

Even if we are to assume that the action of the District 
Court in rejecting Lower Lake Port prices as establishing 
a representative market price is to be upheld, the decision 
of the District Court in establishing a representative mar- 
ket price derived from Utah Construction Company sales 
constitutes clear reversible error. The District Court con- 
eluded that a weighted average of the mine prices realized 
by Utah Construction Company from all of its sales consti- 
tuted the representative market price to be applied at Kxai- 
ser Eagle Mountain and Vulean mines in California, This 
mine price was a mine price realized by Utah Construc- 
tion Company in the State of Utah. It was a mine price 
derived from sales made to users of ore in many different 
and diverse geographical locations, (remote from Kaiser’s 
mines in California), from sales made of open-hearth ore 
as well as blast furnace grade ore (even though Kaiser’s 
mines in California produced no open-hearth ore) and from 
sales made of essentially waste products entirely dissimilar 
to the high-grade iron ore produced at Kaiser’s California 
mines (such as the sale to Geneva Steel Company). 

It is apparent that the District Court absolutely miscon- 
ceived the meaning of “representative market price.” It 
concluded that any mine price realized at the mine in Utah 
was a “representative market price” and was the mine 
price which would have been realized at Kaiser’s mines in 
California. The Court’s error les in its assumption that 
the realized mine price in Utah would be the same in Cali- 
fornia, and it arises primarily from the fact that the mar- 
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ket in which the representative market price would be cre- 
ated was not given any consideration. The Court was not 
confused as to the proper rule since in Conclusion of Law 
No. 7, it stated, “The representative market price of a min- 
eral is the price that is actually paid by buyers for a mineral 
product of like kind and grade in the same market.” (R. 52) 
The Court, however, misapplied the rule. 

The “price actually paid by buyers” in any market con- 
sists of the gross amount which that buyer must spend to 
obtain the product he desires either at a well-established 
market where the product is traded and sold, such as the 
Lower Lake Ports, or, in the absence of such a well-estab- 
lished market and in the case of isolated transactions such 
as exist here, at the place where the buyer takes the product 
for use. 

The only justification for using market prices received 
by others in order to arrive at a representative market 
price for a taxpayer who has made no sales, is upon the 
premise that such a taxpayer would or could have competed 
in and sold his product in the same market. Thus it pre- 
supposes that the Kaiser Fontana mill or the Long Beach, 
California, export shipper would have been willing to pay 
the same amount of money to obtain Kaiser’s Kagle Moun- 
tain ore as in fact was paid to obtain Utah Construction 
Company’s ore. The market is the place where that buyer 
takes the ore and not at the mine of Utah Construction 
Company or the Eagle Mountain mine. The representative 
market price obviously consists of the gross amount which 
that buyer pays. The “mine” price which is to be used for 
the purpose of depletion can only be arrived at by deduet- 
ing from the representative market price paid by the buyer 
the segment of that price which consists of the cost of 
delivering that ore from the mine to the buyer. 

This principle is well illustrated by the situation which, 
in fact, exists at the Lower Lake Ports. The “representa- 
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tive market price” is established at the Lake Erie Ports. 
For Mesabi non-Bessemer ore, for example, it was $7.70 in 
1950 (Exhibit SS, Table 17, p. 240). This price included 
the price at the mine, the rail and freight rates, dock and 
loading charge, transportation tax, interest, insurance and 
incidentals. In the case of a mine owner in Minnesota, the 
cost of moving this ore from the mine to the Lower Lake 
Ports market was $2.30 and he realized a mine price of 
$5.075 (Exhibit SS, Table 17). However, in the case of a 
mine in Wisconsin or upper Michigan which shipped from 
the Eastern Marquette Range, the cost of transporting 
that same ore to the same market was $1.905 (Exhibit SS, 
Table 16). He thns realized a mine price of $5.46. It is dif- 
ficult to believe that any court would conclude that the 
Michigan producer would be required to use a mine price 
of $5.075 for depletion purposes simply because this was 
the price that was realized by the Minnesota producer. 

The concept of adjusting the representative market price 
by transportation costs between the mine and the market 
in order to arrive at a mine price has been recognized by 
the Commissioner. The regulations proposed by him in 
1956 listed among the pricing factors to be considered 
“transportation costs between mine and market.” (21 F.R. 
8450)*8 

The concept was also recognized, approved and accepted 
by the Government in connection with Kaiser’s original tax 
returns (Exhibits Q and R). 

The concept was expressly recognized by the Govern- 
ment itself in connection with the trial of this very matter. 
Tt is visually and clearly demonstrated by Exhibit JJ, which 
the Government itself prepared and introduced into evi- 
dence. The Government’s own witness, Dr. Jones, testified 
in support of the procedure, stating (Tr. 859, lines 9-13) : 


13. Appendix D hereto, Appendix, page 7. 
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“T wouldn’t want to compare the price at Hagle 
Mountain with the value of the ore at Utah. I don’t 
think it can be done that way. You have to consider 
how far away they are from Fontana, and that is the 
adjustment I made.” 


So clear, indeed, is the propriety of this method of deter- 
mining a representative “mine” price that Kaiser had no 
reason to suppose it was at issue in the proceeding until the 
District Court’s Findings were received. So startling was 
the position adopted that Kaiser urged it as a ground of 
surprise sufficient to require a new trial so that the evidence 
of the Government’s acceptance of the well-established prin- 
ciple could be introduced (R. 67-69). 

The basic question is which representative market prices 
are to be used so that a mine price can be derived from 
them to be applied at Kaiser’s mines in California. Here, 
again, the decision of the District Court is based upon 
substantial reversible error. As pointed out above, the 
Court did not use representative market prices but instead 
used Utah mine prices. However, even in selecting the mine 
prices to be used, the Court misconstrued the applicable 
rule. In its Findings, the Court said that the prices to be 
used were those paid by buyer “in the same market” (Con- 
clusion of Law No. 7, R. 52-53). This same language recog- 
nizing that it must be in the “same market” appears in 
Finding No. 8 (R. 53). The Court applied this rule to ex- 
elude the Lower Lake Port prices “because of the remote- 
ness of the sites of such sales from the area of plaintiff’s 
operations and the absence of any sales or shipments of 
such ore to the area of plaintiff’s operations.” (Finding 
33, R. 40). However, when it came to considering the Utah 
Construction Company sales, the decision throws a blanket 
over each and every one of those sales, irrespective of 
whether they were made in the same market as Kaiser’s 
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operations or in the area of Kaiser’s operations. Lookmg 
at the Utah Construction Company ore sales (Finding 22, 
R. 36-37), it is readily evident that the only sales in the 
same market as or in the area of Kaiser’s operations were 
the sales to Kaiser at Fontana, California, and the sales 
for export to Japan at Long Beach, California. We have 
already shown that all other sales must be disregarded, 
irrespective of their not being in the area of Kaiser’s oper- 
ations, for the separate reasons that they represented sales 
of a different commodity or sales under peculiar and un- 
usual cirenmstances of a distress nature. We repeat that, in 
addition to these reasons for disregarding them, there is 
the equally compelling reason that they were made in 
unrelated geographical markets. As Conclusion of Law No. 
7 states, “prices paid by buyers in unrelated geographical 
markets ... have no bearing on the representative market 
price of the mineral.” (R. 53) 

With regard to the sale to Kaiser at its Fontana mill, 
we have clearly demonstrated that this must be disregarded 
because of the exceptional and unusual circumstances sur- 
rounding it, with the conseqnence that it did not establish 
any representative market price. If we are to use any of 
the Utah sales for the purpose of a representative market 
price, the only ones which come close to establishing snch 
a price are the export sales made at Long Beach. These 
were sales of blast furnace grade iron ore made at Long 
Beach which is in the market area Kaiser could have served 
from its California mines. These were sales at prices which 
were getting closer to a representative market price (Chris- 
tensen, Tr. 527, lines 16-20) .™* 


14. The Utah mine priees at which these export sales were 
made (1948—#$3.18, 1949—43.78 and $2.36) are proof in themselves 
that the prices at whieh Utah sold to Kaiser Steel (1948—$1.88, 
1949-—$2.18) are not a representative market price for Kaiser’s Ore. 
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The representative market price of these export sales 
at Long Beach, California, (consisting of the mine price 
and the average freight) was $7.65 in 1948 and $8.30 and 
$7.06 in 1949 (Exhibit 1). In order to arrive at a mine price 
to be used for depletion purposes at Kaiser’s mines in Cali- 
fornia, it is necessary to deduct from this representative 
market price the transportation cost from Kaiser’s mines 
to Long Beach. These freight costs were, on the average, 
$2.40 (Ferrum, California, to Long Beach, Exhibit 27, and 
Eagle Mountain to Ferrum, Exhibit 10). The result is a 
mine price at Kaiser’s Hagle Mountain mine of $5.25 for 
the 1948-49 sales and $5.90 and $4.66 for the 1949-50 sales. 
These are the mine prices Kaiser would have realized based 
upon the representative market price for the export sales. 
This compares with the $2.29 for 1948-49 and the $2.03 for 
1949-50 set forth in Finding 35 (R. 41). 


2. Coking Coal 

The representative market price for coking coal was based 
solely upon the prices received by Kaiser for a small vol- 
ume of transfers to third parties from its production at 
Sunnyside Mine No. 2 and prices received by Utah Fuel 
Company from its production at Sunnyside Mine No. 1 
(Findings 51 and 52, R. 45). The Court’s conclusion that 
these transactions are to be used at all is completely con- 
trary to the principles of the regulations (present and pro- 
posed) and the decided cases (Supra, pp. 18 to 27). Such 
transactions should be disregarded because all of them were 
of either a tie-in or accommodation nature, or in a nominal 
amount, or were made for an entirely different use under 
peculiar economic conditions which resulted in their being 
made at Jess than cost and not as the result of competitive 
transactions. 
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A representative market price was established by the 
sales of coking coal made in the open market by Raton Coal 
Company to Colorado Fuel and Iron Corporation. The 
Court found that these coals “competed directly in the 
market place” with Kaiser’s Sunnyside coal (Finding 70, 
R. 50). The Court nevertheless failed to use any of the 
prices for such coal in arriving at a representative market 
price. 

In arriving at a “representative market price”, the Court 
disregarded the uncontradicted evidence that regular com- 
mercial and market practices (1) require upward adjust- 
ments in determining the price for Kaiser’s coking coal 
because of (a) it being a washed coal instead of an un- 
washed coal, and (b) its low ash content, and (2) do not 
recognize any penalty for the sulphur content or lower 
plasticity of the Sunnyside coal. Instead, the Court found, 
contrary to all the evidence, that somehow these recognized 
advantages of the Kaiser coal had been minimized. (Find- 
ing 69, R. 50) and failed to make any such adjustments. 


a. Sunnyside Mines 

Kaiser obtained its high volatile coking coal requirements 
from Sunnyside Mine No. 2 in Utah. This coal was mined 
by Kaiser. In addition, Kaiser purchased lesser amounts 
of Oklahoma-Arkansas low volatile coking coal for blending 
purposes. 

The Sunnyside coal field is located in Carbon and Emery 
Counties in Utah. It is one of the two significant fields of 
high volatile coking coal in the Western United States. 
Columbia-Geneva Steel owned and operated its coking coal 
properties in the Sunnyside field (Heiner, Tr. 309-311) ad- 
jacent to the Sunnyside mines. 

The Sunnyside mines (known as Nos. 1 and 2) were 
owned for many years by Utah Fuel Company. Although 
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Utah Fuel Company owned a number of other mines from 
which coal for domestic and general business purposes was 
produced and sold, the Sunnyside mines were the only ones 
which produced coal with coking properties. The Sunnyside 
No. 2 mine was closed down by Utah Fuel Company in 1924 
and remained closed until 1942 when a ten-year lease was 
entered into with Kaiser for this property. (Heimer, Tr. 
325-327). Utah Fuel Company, however, had kept the 
Sunnyside No. 1 Mine open and made certain sales of coal 
from that mine. 

The testimony of Mr. Heiner, the former President of 
Utah Fuel Company, was that the company had not been 
able to operate the Sunnyside No. 1 Mine at a profit since 
1929, (Tr. 331, lines 8-11). This resulted from the fact that 
although the coal produced was a coking coal and valuable 
for coking purposes, the same coking characteristics made 
it unsuitable and not salable for commercia! or domestic 
use. (Heiner, Tr. 414, lines 10-15). The coal made coke trees 
and plugged up stokers. (Heers, Tr. 66, lines 23-25). It was 
too smoky, dirty and tough to handle. (Heiner, Tr. 330). 
However, the No. 1 Mine was kept open and sales at less 
than cost for commercial and domestic purposes were made 
from it (Heiner, Tr. 416) because, as the President of Utah 
Fuel Company testified, it was recognized that limited 
reserves of coking coal were available in the West and when 
the steel industry expanded in the West, the property and 
its coking coal eould become much more valuable when 
used for the making of coke in the production of steel. (Tr. 
331; 373, lines 19-22). Except for this expectation, Utah 
Fuel would have closed the mine down because its coking 
coal could not compete in the commercial and domestic 
market due to its unsuitability for that use (Heiner, Tr. 
328-330 ; 347-349 ; 417). 


47 

The hoped for expansion of the steel industry in the 
West began to emerge when Kaiser commenced production 
of steel in the western United States during World War IT. 
Utah Fuel Company was able to reopen its No. 2 Mine by 
leasing it to Kaiser in 1942. Kaiser operated the mine under 
lease during the tax years in question, and utilized virtually 
all the production in Kaiser’s own steel making operations. 
However, the expansion at that time was not sufficient to 
include Utah Fuel’s No. 1 Mine and, in order to keep it 
open, that company was forced to continue its practice of 
making commercial and domestic sales at less than cost. 
Ultimately, the expansion did include Utah’s No. 1 Mine in 
1950 when Kaiser purchased it to add to its coking coal 
reserves. (Finding 48, R. 44). 

During the tax years in question, Kaiser made sales from 
its own production in amounts as indicated in Finding No. 
41 (R. 42-43). These transactions all were in extremely 
small amounts, were of an accommodation nature and were 
nade at cost. 

The representative market price established by Finding 
52 (R. 45) is based entirely upon the sales made by Utah 
Fuel Company in the tax years in question out of its Sunny- 
side No. 1 Mine and upon the small volume of sales made 
by Kaiser out of its Sunnyside No. 2 Mine. Let us turn first 
to the sales made by Utah Fuel Company. Finding 46 (R. 
44) is in accordance with the evidence and establishes that 
“all or nearly all of the Sunnyside coal that it (Utah Fuel 
Company) sold was used by the purchasers for heating pur- 
poses or for making steam rather than for making coke.” 
Other than this brief statement the Findings do not reflect 
im any respect the circumstances surrounding these sales by 
Utah Fuel Company. Here again we find the Court falling 
into the error of assuming that simply because there was a 
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sale, the price realized from that sale automatically be- 
comes a “representative” market price irrespective of the 
circumstances. This, however, is not the law. In the words 
of the Commissioner’s proposed 1966 regulations, such 
prices are to be taken into consideration “only if such sales 
are the result of competitive transactions” and “exceptional, 
nominal, unusual, tie-in or accommodation sales shall be 
disregarded.” (Appendix EK, Appendix, pages 16-28). 

The actual circumstances, as disclosed by the evidence, 
show that these sales by Utah Fuel Company cannot estab- 
lish a representative market price. These facts and cirewm- 
stances are that the coal produced by Utah Fuel from its 
Sunnyside No. 1 Mine was not “salable for commercial or 
domestic use” (Tr. 414, lines 10-12), that Utah Fuel had to 
hunt for places to sell this coal (Tr. 328, line 17), that the 
coking characteristics of this very coal made it unsuitable 
for commercial or domestic sale, and that the only reason 
the company kept the mine open and attempted to make any 
sales from it was for the significantly different business 
purpose of ultimately disposing of the property in the 
coking coal market (Tr. 373, lines 19-22). Prices established 
by such sales, irrespective of the profit they might produee, 
are clearly not made under any competitive conditions 
which could give rise to a representative market price. They 
can only be classified as sales made under peculiar economic 
conditions and, in effect, distress sales. We are not aware 
of any court decision which has included this type of 
sale in establishing a representative market price. On the 
contrary, the Carey Salt Company case, supra, the North 
Carolina Granite Corporation case, supra, and the Fifth | 
Cireuit Court of Appeals in the Alabama By-Products | 
Corporation case, supra, have held that this type of sale 
was not properly to be considered in establishing a repre- 
sentative market price. 
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One of the most significant pieces of evidence which the 
Court overlooked is that from 1929 on, the Utah Fuel Com- 
pany was unable to operate the Sunnyside No. 1 Mine at a 
profit and that the sales made from that mine were, during 
this entire period (except for the last year of 1949), made 
at less than cost. It is difficult to conceive how any transac- 
tion which occurs at cost or less than cost can be regarded 
as being in any sense a representative transaction, par- 
ticularly where the sales made are occasioned by a desire to 
accomplish an ulterior business purpose and without regard 
to any normal considerations of competitive market or 
supply and demand. It is more difficult to understand how 
these sales at less than cost can be considered when in 
Finding 41 (R. 42) the Court excluded from its computa- 
tions of representative market price a transfer made by 
Kaiser from its Sunnyside No. 2 Mine with the following 
language—“but this was made at cost and is not treated 
here as a sale.” Perhaps we can best summarize the circum- 
stances surrounding these transactions in the words of Mr. 
Heiner, the President of Utah Fuel Company, when he 

testified as follows: 
“We had tried every means we could to introduce the 
Sunnyside coal to our regular commercial dealer trade, 
but the Sunnyside coal was not wanted; they wouldn’t 
have Sunnyside coal as such because it was too smoky 
and too dirty a coal to burn in the ordinary stoker or 
even in the grates or fireplaces—we couldn’t sell it to 
dealers—we hadn’t operated No. 1 Mine at a profit in 
all my knowledge and from company records it had 
been a losing proposition beginning in 1929 until at 
least 1949—our one hope was to keep that Sunnyside 


mine open to fit into the coking coal picture somehow.” 
(irwes0 call), 
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The inclusion, as a part of a weighted average for deter- 
mining representative market price, of the sales made by 
Kaiser Steel Company from its Sunnyside No. 2 Mime is 
even more mystifying. Here, again, the surrounding facts 
are not considered or weighed by the Court except in a very 
strange way. In Finding 41 (R. 42) it is stated that the cok- 
ing coal from Sunnyside No. 2 Mine was “snitable” for non- 
coking uses. There is no evidence in the record to support 
this statement. All of the evidence is to the contrary, as 
pointed ont above in connection with the Utah Fuel Com- 
pany sales. The Court then finds that “such sales were made 
in competition with sales of coal not suitable for coking.” 
When we examine these sales, we find that they consist of 
the following: First, the largest of them is a transfer at 
cost to Columbia Geneva Steel Company which operated 
an adjacent coking coal property for the purpose of accom- 
modating and helpmg out im case of strike, exchange of 
coal for testing, or exchange of coal by reason of encroach- 
ment on the property of the other (Admissions of Fact, 
paragraphs 23, 24 and 25, R. 25-26; Heers, Tr. 94-95). 
Second, there were accommodation transfers made to Utah 
Fuel Company, the landlord, in the taxable year 1950 to 
help it out with one of its customers (Heers, Tr. 96) and 
other accommodation transfers made in the taxable year 
1949, partly occasioned by the necessity of equalizing 
washer tonnage due to the fact that both Sunnyside Mines 
No. 1 and No. 2 utilized the same washing facilities (Heimer, 
Tr, 335-336). Third, the other sales “made in competition” 
consist of a 54-ton transaction with Permanente Metals, an 
affiliated company to whom coal was sold at cost for testing 
(Heers, Tr. 95, 116), and two transactions with the Denver 
& Rio Grande Western Railway, resulting out of bad order 
cars( Heers, Tr. 97, 107, 117). The complete misconseption 
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of the nature of these sales is again most strikingly illus- 
trated by the fact that these transactions were made at cost 
according to the undisputed evidence (Heers, Tr. 95, 97, 
107, 116, 123). The Court in Finding 41 (R. 42) recognized 
that transfers at cost are not to be treated as sales when it 
so stated with regard to the transfer made by Kaiser Steel 
to Kaiser-Frazer Parts. Although we are admittedly prej- 
udiced in this matter, it seems most clear that none of the 
transactions involving Utah Fuel Company or Kaiser Steel 
Corporation can, under any reasonable view of the evidence 
or the law, be regarded as having established any represen- 
tative market price. 


b. Raton Coal Company (Koehler) Mines 
The testimony is uncontroverted that available sources 
and reserves of coking coal are extremely scarce in the 
West (Heers, Tr. 80, 81). The only fields in the years in 
question from which high volatile coal could be secured for 
coking purposes by the western steel industry were (1) the 
Sunnyside area in Utah, which contained the mines from 
: which Kaiser Steel obtained its coking coal and the mines 
) from which Columbia Geneva obtained its coking coal, and 
(2) the Raton Mesa area in southern Colorado and northern 
: New Mexico which contained the mines from which Colo- 
rado Fuel and Iron Corporation obtained its coking coal 
: (Kastler, Tr. 190; Keenan, Tr. 245-249, 251-253; Heiner, 
Tr. 311). The mines in the Raton Mesa area were for that 
reason of considerable interest to Kaiser Steel as being the 
only other proven source of coking coal in the West and the 
next best source to Sunnyside (Heers, Tr. 109). 
The St. Louis, Rocky Mountain & Pacifie Company (re- 
ferred to as the Raton Coal Company) owned and operated 
the Koehler, Brilliant and Van Houten mines in this Raton 
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Mesa field which produced coking coal (Exhibit 34, Dunn 
Deposition, Exhibit C, pages 3, 4, 5, 6; Findings 65, R. 48). 
Colorado Fuel and Iron Corporation produced coking coal 
from its own mines in the Raton Mesa area. Colorado Fuel 
and Tron Corporation also purchased high volatile coking 
coal for use in its steel making processes. Nearly all of the 
purchases of high volatile coking coal by Colorado Fuel and 
Iron Corporation were from Raton Coal Company in the 
taxable years in question (Finding 65, R. 48). These pur- 
chases were in very substantial amounts, consisting of 
491,980 tons in the calendar year 1948, 336,619 tons in the 
calendar year 1949, and 345,897 tons in the calendar year 
1950 (Exhibit H). These very substantial sales of high vola- 
tile coking coal clearly represent an established market, 
and it is equally obvious that a representative market price 
resulted, These were the only sales of high volatile coking 
coal in the West for coking purposes (other than incidental 
purchases in relatively small tonnages made by Colorado 
Fuel and Iron Corporation from other producers in the 
Raton Mesa area) and the only sales of coking coal for any 
purpose which were made in the course of competitive 
transactions. 

It is clear that these actual sales transactions competed 
in the same market as Sunnyside (i.e—the market at the 
Fontana, California steel plant). This results from the fact 
that the freight rate from the Raton Coal Company mines 
to the Kaiser Steel plant at Fontana was the same as the 
freight rate from the Sunnyside mines to Fontana. In 1946, 
a specific request was made for the establishment of such 
an equal freight rate, and this rate was actually established 
in 1949 (A. Heiner, Tr. 786-787 ; Exhibit 30). If Kaiser Steel 
had desired to make any shipments of coal from Raton at an 
earlier date, such as 1948, the railroad would have equalized 
the freight rates at such time (A. Heiner, Tr. 787). 
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In view of these facts the Court very properly concluded 
that “the Raton Mesa coal and the Sunnyside coal of the 
plaintiff competed directly in the market place, were both 
suitable for production of coke when blended with low vol- 
atile coal and were similarly utilized... .” (Finding 70, 
R. 50). 

It would seem to follow naturally from this finding that 
in arriving at a representative market price for the Snunny- 
side coal, the Court would have included the quantities 
and prices of the coking coal sales from Raton to Colorado 
Fuel and Iron. This was not done. These sales are brushed 
off by a vague finding to the effect that they “confirm the 
fact that the sales price obtained by Utah Fnel Company 
for its Sunnyside coal was representative of the market 
price... .” (Finding 71, R. 50). On the contrary, these prices 
even without making the necessary adjustments for differ- 
ence in ash content and washing loss, confirm the fact that 
the prices obtained by Utah Fnel Company were noé repre- 
sentative. The sales prices from Raton Coal Company to 
Colorado Fuel and Iron average $5.08 in 1948, $5.24 in 
1949 and $5.44 in 1950 (Exhibit H). This compares with 
the average price received by Utah Fnel Company for sub- 
stantially smaller tonnages of $4.80 in 1948, $4.79 in 1949 
(Finding 47, R. 44) and approximately $4.50 for the first 
two months of 1950 (Finding 49, R. 44). 

It is clearly reversible error for the District Court not 
to have also used the sales by Raton Coal Company to 
Colorado Fuel and Iron Corporation for the establishment 
of a representative market price. 

Finding No. 65 (R. 48) lists other tonnages sold by Raton 
Coal Company in addition to the sales made to Colorado 
Fuel and Iron Corporation. All of these sales, with very 
few exceptions, were for commercial or domestic purposes 
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and did not take into account the ash adjustments and the 
adjustments for washing costs which are recognized com- 
mercial practices in the West in the pricing of coal to be 
used for coking purposes. These adjustments will be dis- 
cussed in the next section of this brief. If any use were to 
be made of these sales, these adjustments would have to 
be computed and the record does not contain evidence 
which would enable this computation to be made. Practic- 
ally all of the tonnage sold by Raton was to Colorado Fuel 
and Tron and the Santa Fe Railway and all of this coal was 
sold in an unwashed condition (Kastler, Tr. 195, 221). It 
is interesting to note that in any event the price of the 
unwashed coal sold to Santa Fe Railway was approximately 
the saine as the price of the unwashed coal sold to Colorado 
Fnel and Iron. Other than these, the sales were in small 
amounts and were entirely for steam or domestic purposes 
(Kastler Tr. 184, 189). The prices indicated for the sales 
to retail dealers, which are extremely low, reflect the same 
deficiencies in coking coal for domestic uses as was found 
to be the case by Utah Fuel Company when it engaged in 
its distress sales of coking coal for domestic use. 

The significant sales made by Raton Coal Company, so 
far as the present case is concerned, are those made to 
Colorado Fuel and Iron Corporation. These are the sales 
which establish a representative market price. This was the 
principal market which Raton Coal Company had. These 
were the only sales made for coking use (Kastler, Tie NOde 
195). The Court has found that these sales competed 
directly in the market place with the plaintiff’s Sunnyside | 
coal. These are the sales which must be used in order to | 
determine a representative market price for Kaiser’s Sun- 
nyside coal. 
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c. Recognized Commercial Price Adjustments 

As mentioned earlier, the most important factors in 
coking coal and the thing which steel manufacturers are 
buying when they purchase coking coal is the fixed carbon 
in this coal. This is the element in coking coal which pro- 
vides the fuel in the blast furnace. Thus, it is desirable to 
obtain as much fixed carbon as possible when purchasing 
coal (Finding 54, R. 45). 

The most undesirable element in coking coal and the 
thing which steel manufacturers desire not to purchase is 
ash. Ash is the term used in the coking coal industry to 
describe the impurities in coal other than volatile matter, 
sulphur and phosphorus. (Finding 58, R. 46). Per unit of 
weight, the fixed carbon increases as the ash decreases. 

Coal as mined contains ash in the form of “free impur- 
ity,” sometimes called rock or shale (Exhibit 36, Bertholf 
Deposition, page 10), which can be removed from the coal 
by washing. Coal as mined also contains ash in the form 
of “inherent ash” which cannot be eliminated from the coal 
by any commercially feasible washing or cleaning process. 
(Exhibit 36, Bertholf Deposition, page 11). In order to 
remove the ash existing as a “free impurity” from the 
coal, washing of coal is practiced as a normal operation 
throughout the West and is an ordinary treatment process. 
(Heers, Tr. 89; Keenan, Tr. 267-268). All of the decided 
eases to date involving representative market prices for 
coking coal, including Alabama By-Products, Woodward 
Tron and United States Pipe, have distinguished between 
washed and unwashed coal in determining prices. It is quite 
obvious that each ton of coal which has been purchased 
and is then washed will after washing weigh less than a ton 
because of the elimination of the “free impurity.” This loss 
suffered in the course of washing is referred to in the trade 
as the “washing yield.” For example, the coal purchased 
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by Colorado Fuel and Iron from Raton’s Koehler mine m 
1949 had an 83.07% yield after washing—in other words, 
of each ton of coal as purchased, only 83.07% of that ton 
remained for use in the coke oven after the washing proc- 
ess was completed (Exhibit 36, Bertholf Deposition, page 
24). 

The coal produced from the Raton mines and purchased 
by Colorado Fuel and Iron was in an unwashed condition. 
The coal produced from the Sunnyside mines by Kaiser 
for which it is necessary to construct a price was in a 
washed condition. In arriving at a representative market 
price for washed Sunnyside coal, based upon prices for 
unwashed Raton coal, an adjustment must be made. The 
Government’s own witness, Mr. Johnson, agreed that ad- 
justments would have to be made as between washed and 
unwashed coal in order to get comparable prices, that these 
adjustments would make a substantial difference, that they 
would consist in the washing costs and a percentage for 
the washing loss, and that all in all this might make around 
a dollar’s difference (Tr. 1017-1020) in favor of the Sunny- 
side Coal. 

The testimony is uncontradicted that it 1s a recognized 
commercial practice to pay more for coal with a lower ash 
content and that differences in ash content are definitely 
recognized in pricing coal. (Heers, Tr. 87; Keenan, Tr. 268, 
971, 291; Heiner, Tr. 351-352). The testimony is that the 
price adjustment ranges from 10¢ per unit of ash up to 30¢ 
to 40¢ per unit of ash. The ash content of the Sunnyside 
coal in a washed condition was 7.1% in 1949 and 6.8% in 
1950.’ (Finding No. 59, R. 46). The ash content of the Raton 
coal was 11.8% in 1949 and 12.3% in 1950. (Finding No. 
66, R. 49). In order to arrive at a representative market 
price for the Sunnyside coal based npon the sales prices of 
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the Raton coal, an adjustment in accordance with the recog- 
nized commercial practice is required. This is the same type 
of adjustment made in all of the iron ore markets of the 
world in adjusting price as the iron (Fe) content increases 
or decreases. 

The principle of using regularly established commercial 
price adjustments is enunciated in the Henderson Clay 
Products case, supra. In that case, the Court observed (at 
p. 11-12) that any comparison of minerals should be on 
such a basis that “they are substantially equivalent by 
commercial standards,” and that “physical, chemical and 
geological differences have importance only if they give 
rise to differences in commercial competition.” (324 F.2d 
at 11). The District Court affirmed this rule in Conclusion 
of Law No. 6 (R. 52). It is undisputed in this record that 
differences in ash content do give rise to price differences 
in commercial competition and that washing costs and losses 
hkewise give rise to price differences. 

The attached Appendix G reflects the computation which 
has been made in order to give effect to these recognized 
commercial price adjustments. The starting point is the 
price paid by Colorado Fuel and Tron for the wewashed 
Raton coal. We are, of course, seeking to arrive at a rep- 
resentative market price to be used for washed Sunnyside 
coal. The first adjustment therefore gives effect to the loss 
of tonnage which is suffered in the course of washing proc- 
ess in order to make the comparison one which is “sub- 
stantially equivalent by commercial standards.” To this 
we then add washing costs since this is clearly an ordinary 
treatment process which can be taken into account in con- 
nection with a depletion price. Finally, the price is adjusted 
to reflect the regularly established commercial price adjust- 
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ment because of the lower “inherent ash” of the Sunnyside 
coal. The result is a representative market price of $6.585 
in 1949 and $6.933 in 1950.”° 

These are the prices which should be used as the repre- 
sentative market price for the Sunnyside coal. By way of 
comparison, the representative market price adopted im 
this case by the District Court was $4.75 for 1949 and $4.87 
for 1950. (Finding No. 52, R. 45). 

Finding No. 69 (R. 50) suggests there are commercially 
accepted adjustments which are made for sulphur and 
plasticity. This, however, is not supported by the record. 
As to plasticity, the testimony is that differences in plasti- 
city do not result in any penalty and that the benefits or 
detriments are not recognized in price (Heers, Tr. 158-159 ; 
Keenan, Tr. 290; Johnson, Tr. 997; Tr. 1012, lines 21-25). 
While sulphur is, of conrse, a detriment in coal, this is only 
the case if it exists in sufficient quantities in the resultant 
coke so that it becomes troublesome in the blast furnace 


process. At least in western practice, sulphur content under | 


1% is of no concern. (Keenan, Tr. Pus 


d. Oklahoma-Arkansas Coking Coal 

In making coke for nse in the steel-making processes in 
the West, the nniform practice of all steel producers, in- 
eluding Kaiser, Columbia-Geneva and Colorado Fuel and 
Tron, is to blend together a large portion of high volatile 
coal with a small portion of low volatile coal to arrive at 


15. Insofar as ash adjustment is concerned, the computation | 
could be made by using an average of the dollar and cents per. 
point of difference of ash, to which the witnesses testified. This 
average would be 35¢. It is quite obvious that this would substan-| 
tially increase the representative market price. For example, in 
1949, there was a 4.7% ash difference. We have, therefore, adopted 
the more conservative method of adjusting for the difference in 
ash on a simple ratio basis. 


| 
! 
| 
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a coke of optimum strength at the most econoinie cost. The 
reason for this is that neither high volatile coal nor low 
volatile coal can be used alone in making a satisfactory 
coke. (Findings 60 and 61, R. 46-47). The low volatile coals 
purchased by each of the three steel producers come from 
mines in the Oklahoma-Arkansas region of the United 
States. (Finding No. 62, R. 47). 

The volumes of low volatile coal purchased by all of 
these consumers were considerable. For the tax year July 
1, 1948-June 30, 1949, they were 372,425 net tons, and in 
the tax year July 1, 1949-June 30, 1950, they were 482,252 
net tons. (Exhibit 19, page 2). 

The existence of a completely representative market with 
regard to this coking coal is clearly evidenced by the fact 
that purchases and sales at arm’s length took place between 
a number of producers and a number of consumers, as re- 
flected in Exhibits 19 and 28. The market consisted of inde- 
pendent buyers and independent sellers. There also can 
be no question but that these transactions took place in 
the same market area as that served by Raton Coal Com- 
pany and the Sunnyside mines since the same consumers 
were buying this coal as were using the high volatile coal 
produced from the Sunnyside and Raton mines. 

While it is true, as the Court has found, that the Okla- 
homa-Arkansas coals could not be nsed as a complete sub- 
stitute for the Sunnyside coal in the coke-making process, 
it is equally true, as the District Court has found, that both 
of these coals were required in order to make a satisfactory 
coke, with the good points of one supplementing the good 
points of the other. Both of them are used for the same 
identical purpose. If these factors are to be recognized, it 
seems completely logical to compute an alternative repre- 
sentative market price based upon a weighted average of 
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the adjusted Raton prices as reflected in Appendix G for 
the Sunnyside coal produced by Kaiser and the Oklahoma- 
Arkansas prices for the Oklahoma-Arkansas coal purchased 
by Kaiser. Such a computation is attached as Appendix H 
and indicates a price of $6.63 for the tax year ended 1949 
and $6.86 for the tax year ended 1950. This constitutes an 
alternative representative market price to be used for the 
Sunnyside coal. 


E. CONCLUSION 

We have tried to review fairly the largely uncontroverted 
facts in this case. We are intensely aware that the key 
issue in this case is the determination of a “representative 
market or field price”, which is a factual question. We sub- | 
mit that in determining this question all of the facts sur- 
rounding each of the transactions must be considered and | 
that this lack of consideration is the basic error in the deci- 
sion of the District Court and in the proposed Findings: 
and Conclusions of Law submitted by the Government ini 
this case to the District Court (R. 119-144), which the Dis-: 
trict Court nsed in substantially verbatim form as its own) 
Findings and Conclusions. 


To us it is clear that these sales transactions relied upon} 
by the District Court for the purpose of establishing a 
representative market price, whien viewed in light of all of) 
the circumstances surrounding those transactions, are not| 
the result of competitive transactions and therefore must 
be disregarded. Fach of them were sales of an exceptional! 


nominal, unusual, tie-in or accommodation nature. The 
extraordinary economic conditions surrounding the ore 
sales by Utah Construction Company and the coal sales by 
Utah Fuel Company are readily apparent. The nominal 
tie-in and accommodation nature of the coal transactions 
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by Kaiser Steel Corporation are equally apparent. The 
principles enunciated in the decided cases and in the Com- 
missioner’s regulations require that these sales be disre- 
garded. 

No one can dispute that the Lower Lake Port ore market 
establishes a truly representative market price. The evi- 
dence clearly supports the use of the prices establishd 
at this market in fixing a representative market price for 
Kaiser’s iron ore. The interconnection and interdependence 
between the eastern and western markets has been clearly 
established and is not disputed. The representative market 
price for Kaiser’s iron ore should be computed in the man- 
ner set forth in the attached Appendix F. 

As a separate point, and regardless of what opinion any- 
one may have as to which transactions are to be used for the 
establishment of a “representative market or field price,” 
the failure to recognize the freight differentials in the case 
of Kaiser’s iron ore as a function of representative market 
price is obvious error. Likewise, any use of transactions 
other than those bearing some indicia of competitive trans- 
actions, such as the Long Beach, California export sales, 
cannot be justified. 

The validity of the coal transactions between Raton Coal 
Company and Colorado Fuel and Iron Corporation as estab- 
lishing a representative market price is made clear by the 
District Court’s own Findings. These sales competed in 
the same market as served by Kaiser’s Sunnyside mine. 
The price adjustments for washing cost and loss and for 
ash content are recognized adjustments made in the com- 
mercial market. There is no dispute in the record on this 
score. Accordingly, the representative market price for 
Kaiser’s Sunnyside coal should be established in the manner 
; set forth in the attached Appendix G. In the alternative, 
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these representative market prices should be established 
on the basis of a weighted average including transactions 
in the recognized Oklahoma-Arkansas market as set forth 
in the attached Appendix H. 

Tt is respectfully submittted that this case should be 
reversed and remanded to the trial court with instructions 
that plaintiff’s depletion allowance shall be computed on 
the basis of representative market prices established in 
accordance with these principles and that judgment should 
be entered in favor of plaintiff for the amount so eomputed. 


Dated: February 9, 1968 
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Appendix B 


‘ 
Section 114(b) (4), 1939 Internal Revenue Code | 
(A) In Generau.—The allowance for depletion under | 
section 23(m) shall be, in the case of coal mines, 5 per } 
centum, in the case of inetal mines, bauxite, fluorspar, flake | 
graphite, vermiculite, beryl, feldspar, mica, tale (including | 
pyrophyllite), lepidolite, spodumene, barite, ball, sagger, | 
and china clay, phosphate rock, rock asphalt, mines, trona, 
bentonite, gilsonite, thenardite (from brines or mixtures of 
brine), and potash mines or deposits, 15 per centum, and 
in the case of sulfur nines or deposits, 23 per centum, of | 
the gross income from the property during the taxable year, ; 
excluding from such gross income an amount equal to any 
rents or royalties paid or incurred by the taxpayer im re-: 


spect of the property. Such allowance shall not exceed 50g 


per centumn of the net income of the taxpayer (computed | 
without allowance for depletion) from the property, except 
that in no case shall the depletion allowance under section| 
23(m) be less than it would be if computed without reference | 
to this paragraph. 

(B) Derrnition oF Gross Lycomze From Property.—As. 
used in this paragraph the term “gross income from the 
Ber means the gross income from mining. The term) 

“mining”, as used herein, shall be considered to include not) 
merely the extraction of the ores or minerals from the. 
ground but also the ordinary treatment processes normally. 
applied by mine owners or operators in order to obtain the 
commercially marketable mineral product or products. The 
term “ordinary treatment processes”, as used herein, shall 
include the following: (i) In the case of coal—cleaning, 
breaking, sizing, and loading for shipment; (11) in the case 
of sulfur—pumping to vats, cooling, breaking, and loading 


Ng 
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for shipment; (iii) in the case of iron ore, bauxite, ball and 
sagger clay, rock asphalt, and minerals which are custom- 
arily sold in the form of a crude mineral product—sorting, 
concentrating, and sintering to bring to shipping grade and 
form, and loading for shipment; and (iv) in the ease of lead, 
zine, copper, gold, silver, or fluorspar ores, potash, and ores 
which are not customarily sold in the form of the erude 
mineral product—crnshing, grinding, and beneficiation by 
concentration (gravity, flotation, amalgamation, electro- 
static, or magnetic), cyanidation, leaching, crystallization, 
precipitation (but not including as an ordinary treatment 
process electrolytic deposition, roasting, thermal or electric 
smelting, or refining), or by substantially equivalent proc- 
esses or combination of processes used in the separation 
or extraction of the product or products from the ore, in- 
eluding the furnacing of quicksilver ores. The principles 
of this subparagraph shall also be applicable in determining 
gross income attributable to mining for the purposes of 
sections 731 and 735. 
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Appendix C 
Regulations 111, Section 29.23(m)-1 

In the case of a crude mineral product other than oil and 
gas, “gross income from the property”, as used in section 
114(b)(4)(A) means the gross income from mining. The 
term “mining” as used herein includes not only the extrac- 
tion of ores or minerals from the ground but also the 
ordinary treatment processes which are normally applied 
by the mine owners or operators to the crude mineral prod- 
uct after extraction in order to obtain the commercially 
marketable mineral product or products. 


If the taxpayer sells the crude mineral mee! of the} 


property in the immediate vicinity of the mine, “gross in- | 
come from the property” means the amount for which such fl 
product was sold, but if the product is transported or proc- | 
essed (other than by the ordinary treatment processes de- 
scribed below) before sale, “gross income from the prop- | 
erty” means the representative market or field price (as of | 


the date of sale) of a mineral product of like kind and grade 1 


as beneficiated by the ordinary treatment processes actu- 
ally applied, before transportation of such product. If there 
is no such representative market or field price (as of the 
date of sale) then there shall be used in leu thereof the 


crac resulting from any process or processes (or, if 
the product in its crude mineral state is merely transported, 
the price for which sold) minus the costs and proportionate: 
profits attributable to the transportation and the processes 
beyond the ordinary treatment processes. If the taxpayer 
establishes to the satisfaction of the Commissioner that 
another method of computation, other than the computa- 
tion of profits proportionate to costs, clearly reflects the, 
gross income from the property, then such gross income, 
shall be computed by the use of such other method, 


mi 
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Appendix D 
Regulations Proposed on November 3, 1956, 
21 Federal Register 8439, 8450 
Regs. Section 1.613-3(b) and (c) 

(b) Gross income from mining. (1) The term “gross in- 
come from the property”, as used in section 613(e) (1), 
means, in the case of a property (other than an oil or gas 
property), gross income from mining. For the purposes of 
this paragraph, transportation which qualifies as “mining” 
will be referred to as “mining transportation” and trans- 
portation which does not qualify as ‘‘mining” will be re- 
ferred to as ‘“‘non-nining transportation”. (See § 1.613-3(c) 
(7) for definition of the term “mining’’.) 

(2) “Gross income from mining” is the portion of the 
taxpayer’s gross income which is attributable to the extrac- 
tion of the minerals from the mine, the application to the 
erude mineral prodnet (see § 1.613-3(c)(1)) of ordinary 
treatment processes (see § 1.613-3(d)) and mining trans- 
portation. 

(5) Examples of the application of the rule described in 
subparagraph (2) follow: 

(i) If a taxpayer sells 

(a) The erude mineral product without any transporta- 
tion costs having been incurred, or 

(b) The processed mineral product (see § 1.613-3(c) (2)) 
without any transportation costs having been incurred, or 

(c) The processed mineral product as to which only min- 
ing transportation costs have been incurred, 


“ross income from mining” means the amount for which 
| such mineral product was sold. 

| (it) If a taxpayer sells 

(a) The erude mineral product as to which transporta- 
| tion costs have been incurred, or 
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(b) The manufactured product (see § 1.613-3(c)(3)) as ’ 
to which no ordinary treatment processes were applied and | 
no transportation costs were incurred, or 
(c) The manufactured product as to which no ordinary | 


treatment processes were applied and transportation costs |}! 


were incurred, 


“ross income from mining” means the market price (as of 
the date of the sale of the mineral product referred to in (a) 


and the manufactured products in (b) and (ec) of this sub- | 


division) of the untransported crude mineral product re- 
ferred to in (a) of this subdivision, or the untransported 
crude mineral product used to produce the manufactured 
products referred in (b) and (c) of this subdivision. 

(iii) If a taxpayer sells 


(a) The processed mineral product as to which only non- ||) 


mining transportation costs have been incurred, or 

(b) The processed mineral produet as to which both min- 
ing and non-mining transportation costs have been incurred, 
or 

(c) The manufactured product as to which ordinary 
treatment processes have been applied and no transporta- 
tion costs have been incurred, or 

(d) The manufactured product as to which ordinary 
treatment processes have been applied and only mining 
transportation costs have been incurred, or 

(e) The manufactured product as to which ordinary 
treatment processes have been applied and only non-min- 
ing transportation costs have been incurred, or 

(f) The manufactured product as to which ordinary 
treatment processes have been applied and both mining 
and non-mining transportation costs have been incurred, 


“gross income from mining” means the market price (as of 
the date of sale of the products referred to in (a) through 
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(f), of this subdivision) of a processed mineral product 
obtained by applying to the crude mineral product the 
ordinary treatment processes actually applied and mining 
transportation costs actnally incurred by the taxpayer to 
produce the particular mineral product described in (a), 
(b), (c), (4), (e) and (f) of this subdivision. 

(4) The mineral product to which the market price (re- 
ferred to in subdivision (ii) and (iii) of subparagraph (3)) 
is applied is designated, herein, as the “gross income 
product”. For the purpose of this paragraph the term 
“market price” means the price (as of the date the tax- 
payer actually sells his ernde mineral product or processed 
mineral product or manufactured product, as the case may 
be) at which the gross income product is sold commercially 
in the vicinity of the taxpayer’s mine. However, in no case 
shall the market price of the gross income product exceed 
the amount actually realized from the gross income product. 
If there are no such commercial sales in such area, then the 
market price of the gross income product (as of the date 
the taxpayer sells his erude mineral product or processed 
mineral product or mannfactured product as the case may 
be) must be determined by the nse of other appropriate 
methods with the objective of determining as accurately as 
practicable the price at which such gross income product 
would be sold if snch commercial sales existed. Among such 
methods that may be appropriate, depending on the cir- 


_ cumstances of each individual case, are the following: 


(1) Comparison with the prices at which crude mineral 
products or processed mineral products similar to the tax- 
payer’s gross income product are sold commercially in the 
vicinity of the taxpayer’s mine with proper adjustment 
being made for material differences, if any, between the tax- 
payer’s gross income product and the products sold com- 
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mercially (such as differences in kind or grade or mineral 
content or ordinary treatment processes involved or trans- 
portation costs between mine and market or relative volume 
of sales). 

(ii) Comparison with the prices at which crude mineral | 
products or processed mineral products identical or similar 
to the taxpayer’s gross income product are sold commer- 
cially in other areas, with proper adjustments being made | 
for material differences, if any, between the taxpayer’s 
gross income product and the products sold commercially 
(such as differences in kind or grade or mineral content or 
ordinary treatment processes involved or transportation . 
costs between mine and market or relative volume of sales). 

(iii) Compntation based on the taxpayer’s cost of pro- 
ducing the gross income product plus a rate of profit (de- 
termined to be appropriate) per unit of product, per dollar 
of cost, or per dollar of investment in mining. Such rate of 
profit may be ascertained: 

(a) By comparison with the rate of profit currently real- 
ized on commercial sales of identical or similar crude min- 
eral products or processed mineral product, or 

(b) By comparison with the rate of profit currently real- 
ized by the taxpayer on sales of his products, or . 

(c) By comparison with a rate of profit ascertained by 
any other appropriate method. 


In utilizing comparative prices for the determination of 
market prices, greater weight should be given to prices (1) 
of commercial sales made closest in time to the sale of the 
mineral product by the taxpayer, (2) of mineral products | 
most nearly similar to the gross income product of the tax- 
payer, and (3) of mineral products sold commercially in 
areas closest to the mines of the taxpayer. In utilizing the 
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taxpayer’s costs of producing the gross incoine product in 
determining its market price, only costs actually ineurred 
shall be taken into consideration. Such costs will usually be 
reflected on the books and records the taxpayer maintains 
for cost control and other ordinary business purposes. 
Certain deductions allowed for tax purposes in the nature 
of special incentives, such as that of accelerated amortiza- 
tion of emergency facilities under section 168, for explora- 
tion and development expenditures under sections 615(a), 
and 616(a), respectively, and similar deductions, would not 
ordinarily be taken to consideration in determining mar- 
ket prices as set ont above. 

(5) The rule with respect to manufactured products de- 
scribed in subparagraph (3) (i1)(b), and (¢) and (iii) (c), 
(d), (e) and (f) and subparagraph (4) that the market 
price of the gross income product must be computed as of 
the date that such manufactured product is sold by the 
taxpayer shall not apply in cases where the taxpayer shows 
to the satisfaction of the Commissioner that it is impractical 
and unrealistic to require him: to compute the market price 
of the gross income product as of the date he sells the end 
product. In such exceptional cases, the taxpayer may com- 
pute the market price as of the date he transports the gross 
income product from the premises of the mine to the mann- 
facturing facilities. A taxpayer shall employ this method 
only so long as he can demonstrate his inability reasonably 
to compute the market price of his gross income product as 
of the date he sells the manufactured product and only to 
the extent that there results no distortion of the allowance 
for depletion. Any taxpayer employing this method must 
consistently compute cost depletion by using as the number 
of units of mineral sold, the same number of units used in 
the determination of the gross income product transported 
from the premises of the mine. 
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(6) To the return of a taxpayer computing gross income | 
from mining under subparagraph (4) above, there shall be: 
attached a statement describing the gross income product | 
involved and the method or methods employed by the tax-. 
payer in determining the market price of the gross income : 
product. Such statement shall include: 

(i) If comparative prices were used— 

(a) The prices so used, and 

(b) Any adjustments that were made because of differ-- 
ences between taxpayer’s gross income product and the: 
mineral product used for comparison. 

(ii) If costs were used— 

(a) The costs so used, 

(b) The rate of profit applied, 

(c) The method used in determining the rate of profit,, 
and 

(4d) Any comparative rates of profits used and the rea-/ 
sons for their use. 

(iii) If any other method or combination of methods were: 
employed, complete details and computations involved in. 
using these methods, and 

(iv) Any additional data necessary for a complete under-- 
standing of the method or methods employed and the com-- 
putations involved in determining the market price. 

(c) Definitions of terms applicable to gross income from 
mining. Where used in section 613(¢) and paragraphs (b) 
and (c) of this section, the term— 

(1) “Crude mineral product” means the mineral in the: 
form in which it emerges from the mine. 

(2) “Processed mineral product” means the mineral 
product which is obtained by application to the crude min- 
eral product of one or more of the ordinary treatinent 
processes. 
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(3) “Manufactured product” means the product which is 
obtained by the application to the crude mineral produet or 
processed mineral product of processes which are not ordi- 
nary treatinent processes, 

(4) “Mineral product” means the crude mineral product 
or processed mineral product. 

(5) “Commercially marketable mineral produet or prod- 
ucts” means the mineral product or prodnets sold by the 
taxpayer or used by him in his trade or business whether in 
the form of crude, or processed mineral product. 

(6) “Mine owners or operators” refers to taxpayers who 
are engaged in mining as defined in subparagraph (7) 
below. Where a taxpayer both engages in mining and ap- 
ples to the ernde mimeral product or processed mineral 
product processes other than ordinary treatment processes, 
he is a “imine owner or operator” with respect to the extrac- 
tion of minerals from the mine and the application to such 
minerals of ordinary treatment processes, but with respect 
to the application of other than ordinary treatment proc- 
esses he is a manufacturer. Thus, the term “mine owners or 
operators” in the term “ordinary treatment processes nor- 
mally applied by mine owners or operators” refers to the 
taxpayer in his capacity as an operator of a mine and not 
in his capacity as a manufacturer. 

(7) “Mining” includes not only the extraction of ores or 
minerals (other than oil and gas) from the ground but also 
the ordinary treatment processes which are normally ap- 
plied by mine owners or operators to the crude mineral 
product after extraction to obtain the commercially market- 
able mineral product or products. The term “mining” also 
includes so much of the transportation of ores or minerals 
(whether or not by common carrier) from the point of ex- 
traction from the ground to the plants or mills in which 
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ordinary treatment processes are applied thereto as is not 
in excess of 50 miles, and, if the Commissioner finds that 
both the physical and other requirements are such that the 
ore or mineral must be transported a greater distance to 
such plants or mills, the transportation over such greater 
distance. (See paragraph (e) of this section for filing of 
application to treat transportation in excess of 50 miles as 
mining.) 

(8) “Extraction of ores or minerals from the ground” 
means not only the extraction of ores or minerals from a 
deposit, but also the extraction by mine owners or operators 
of ores or minerals from waste or residue of prior mining. 
The preceding sentence does not apply to any such extrac-. 
tion of ores or minerals by the purchaser of such waste or’ 
residue or the purchaser of the rights to extract ores or’ 
minerals from such waste or residue. The term “purchaser” 
does not apply to any person who acquires mineral prop- | 
erty, including such waste or residue, in a tax-free exchange, , 
such as a corporate reorganization, from a person who was} 
entitled to a depletion allowance upon ores or minerals pro-- 
duced from such waste or residue. The term “purchaser”’ 
also does not apply to a lessee, upon the renewal of a min-- 
eral lease without an intervening lapse, if the lessee was: 
entitled to a depletion allowance upon ores or minerals pro-: 
duced from such waste or residue before renewal of the: 
lease. It is not necessary, for purposes of the preceding’ 
sentence, that the mineral lease contain an option for re-. 
newal. The term “purchaser” does include a person who) 
acqnires such waste or residue in a taxable transaction, | 
even though such waste or residue is acquired merely as ani 
incidental part of the entire mineral enterprise. It is imma- 
terial whether the waste or residue result from the process} 
of extraction from the ground or from application of the | 


— 
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ordinary treatment processes provided for in § 1.613-3(d). 
However, extraction of ores or minerals from waste or resi- 
due which results from processes which are not allowable as 
ordinary treatment processes is not treated as mining. For 
special rules with respect to certain corporate acquisitions 
referred to in section 381(a), see section 381(¢) (18) and the 
regulations thereunder. 
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Appendix E 


Regulations Proposed on July 13, 19664, 
31 Federal Register 9506 


Regs. Section 1.613-3 (b)-(d) 

(b) Minerals other than oil and gas—(1) In general. The: 
term “gross income from the property,” as used in section) 
613(c)(1), means, in the case of a mineral property other 
than an oil or gas property, gross income from mining.. 
“Gross income from mining” is that amount of income which) 
is attributable to the processes of extraction of the ores: 
or minerals from the ground, the application of mining; 
treatment processes, and transportation which qualifies as: 
“mining.” For the purpose of this section, “ordinary treat-. 
ment processes” (applicable to the taxable years beginning? 
before January 1, 1961) and “treatment processes consid-. 
ered as mining” (applicable to the taxable years beginning: 
after December 31, 1960) will be referred to as “mining! 
treatment processes.” Processes and transportation which 
do not qualify as mining will be sometimes referred to as: 
nonmining processes. Also for the purpose of this section, 
transportation which qualifies as “mining” will be referred 
to as “mining transportation” and transportation which 
does not qualify as “mining” will be referred to as “non- 
mining transportation.” See paragraph (f)(1) of this sec- 
tion for the definition of the term “mining.” 

(2) Sales prior to the application of nonmining processes: 
and nonmuming transportation—(i) Subject to the provi- 
sions of subdivision (ii) of this subparagraph and the ad-| 
justments required by paragraph (e) of this section, “gross' 
income from mining” means the amount for which the ore or’ 
mineral is sold if the taxpayer sells the ore or mineral— 
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(a) As it emerges from the mine, prior to the application 
of any process other than a mining treatment process or 
any transportation, 
| (b) After the application of only mining treatment pro- 
cesses, and prior to any transportation, or 
(c) After application of only mining treatment processes, 
and after only mining transportation. 
(ii) Subdivision (1) of this subparagraph shall not apply 
in any case where the price for which the ore or mineral 
is sold is established by means of a violation of the Sherman 


| Anti-Trust Act of July 2, 1890, 26 Stat. 209, 15 U.S. C. 1-7, 
jas amended, or by means of a violation of a similar State 


jor Federal law. In case the price is so established, “gross 


imcome from mining” shall be determined in accordance 


with paragraph (c) of this section, if it is possible to ascer- 
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| tain a representative market or field price for the taxpayer’s 
/ ore or mineral; if it is impossible to ascertain a representa- 
| tive market or field price, there shall be used such evidence 


of a fair market price for the taxpayer’s ore or mineral as 
may be available. Unless it has been determined by the final 
judgment of a court of competent jurisdiction or it is al- 
leged in a criminal or civil proceeding instituted by a Fed- 
jeral, State, or local government, or an agency thereof, that 
the price for which the ore or mineral is sold was established 
| by such a violation, for purposes of this subparagraph it 
shall be deemed that the price is not so established. 

(c) Sales after the application of nonmining processes or 
nonmining transportation where a representative market or 
') field price for the taxpayer’s ore or mineral can be ascer- 
i tamed—(1) General rule. If the taxpayer processes or 
‘ transports the ore or mineral before sale (other than by 


"mining treatment processes or mining transportation), 
6“ 


gross income from mining” means the representative mar- 
ket or field price of an ore or mineral of like kind and grade 
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as the taxpayer’s ore or mineral after the application of. 
only the mming treatment processes actually applied and, 
before any nonmining transportation, subject to any adjust- { 
ments required by paragraph (e) of this section. If it is, 
possible to determine a representative market or field price: 
under the provisions of this paragraph, the taxpayer’s: 
“eross income from mining” shall be determined on the: 
basis of such price rather than under the provisions of! 
paragraph (d) of this section. 
(2) Criteria for determining whether an ore or mineral 

is of like kind and grade as the taxpayer’s ore or mineral. 
An ore or mineral will be considered to be of like kind and’ 
grade as the taxpayer’s ore or mineral if, in common com-} 
mercial practice, it is regarded as sufficiently similar in’ 
chemical or physical characteristics to the taxpayer’s ore! 
or mineral that it is used or is economically suitable for use! 
for essentially the same purpose as the use to which the tax-| 
payer’s ore or mineral is put. In determining whether an! 
ore or mineral is of like kind and grade as the taxpayer’s; 
an ore or mineral will be considered to be of like kind and) 
grade as the taxpayer’s ore or mineral even though the 
chemical or physical characteristics (including size) of such} 
ore or mineral are not precisely identical to those of the! 
taxpayer’s ore or mineral. For example, in the case of a| 
taxpayer who mines and uses his bituminous coal in the 
production of coke, all bituminous coals having coking 
quality suitable for commercial use by coke producers are: 
considered to be of like kind and grade as the coal mined) 
and used by the taxpayer. Similarly, the fact that the tax-] 
payer applies slightly different size reduction processes) 
or applies slightly different beneficiation processes than are 
applied to an ore or mineral which meets the standard : 
| 


| 


a 


the first sentence of this subparagraph will not, in itself, 
prevent such ore or mineral from being considered to be of 
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like kind and grade as the taxpayer’s ore or mineral. On 
| the other hand, the fact that two ores or minerals are suit- 
, able for the same general commercial use will not cause the 
| two ores or minerals to be considered to be of like kind and 
grade if the desirable constituents of the two ores or min- 
erals are markedly different substances. For example 
bauxite will not be considered to be of like kind and grade 
as iron ore merely because the final products manufactured 
from these ores are nsed for a common purpose, i.e., struc- 
_tural uses. Similarly, coal will not be considered to be of 
like kind and grade as natural gas merely because both coal 
| and natural gas may be used as fuel. 

(3) Factors to be considered in determining the repre- 
| sentative market or field price for the taxpayer’s ore or 
mineral. In determining the representative market or field 
price for the taxpayer’s ore or mineral, consideration shall 
_ be given only to prices of ores or minerals of like kind and 
_ grade as the taxpayer’s ore or mineral and with which, 
_ under commercially accepted standards, the taxpayer’s ore 
_ or mineral would be considered to be in competition if it 
;were sold under the conditions described in paragraph 
| (b)(2)(i) of this section. As among such prices primary 
, consideration shall be given to prices for sales during the 
, taxable year (with appropriate adjustment in the event of 
/ price changes within such taxable year) of ores or minerals: 
, (i) Most similar, after the application of mining treat- 
‘ ment processes, to the taxpayer’s ore or mineral, and 
j (11) Produced from mines closest to the mine of the tax- 
.| payer. In the event that the individual criteria listed above 
‘ each tend to support different prices, the determination 
, of which of the two criteria should be accorded the greater 
{) importance will depend on the facts and circumstances of 
{| the individual case. A weighted average of the selling price 
; of ores or minerals of like kind and grade as the taxpayer’s, 
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beneficiated only by mining treatment processes, in the 
marketing area of the taxpayer’s mine, although not a pre- 
requisite to the determination of the representative market 
or field price, may assist in the determination of such price. . 
The identity of the relevant market, and the price within: 
such market which is the representative market or field! 
price, are necessarily factual determinations to be made on 
the basis of the facts and circumstances of each individual} 
case. 
(4) Type of sales which may be considered in determin-- 
ing the representative market or field price for the taz-: 
payer’s ore or mineral, Sales of ores or minerals of like: 
kind and grade as the taxpayer’s will be taken into con-- 
sideration in determining the representative market or field 
price for the taxpayer’s ore or mineral only if such sales: 
are the result of competitive transactions. For the purpose: 
of determining the representative market or field price for: 


the taxpayer’s ore or mineral, exceptional, nominal, unusual, 
tie-in, or accommodation sales shall be disregarded. 

(5) Information to be furnished by a taxpayer computing, 
gross income from mining by use of a representative marketi 
or field price. A taxpayer who computes his gross income 
from mining pursuant to the provisions of this paragraph 
shall attach to his return a statement indicating the price 
or prices used by him in computing the representative 
market or field price for his ore or mineral and the source 
of his information as to such price or prices. 

(6) Limitation on gross income from mining computed 
under the provisions of this paragraph. No price shall be 
considered a representative market or field price for the 
taxpayer’s ore or mineral if the sum of such price plus the 
costs of the nonmining processes which the taxpayer applies 
to his ore or mineral exceed the taxpayer’s actual sales 
price of the product sold. For example, if the costs of non- 
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mining processes applied by the taxpayer to coal for the 
| purpose of making coke are $12 per ton, and the taxpayer’s 
/ actual sale price for such coke is $18 per ton, a price of $7 
| per ton would not be a representative market or field price 
for the taxpayer’s coal. 

(d) Sales after the application of nonmining processes 
where a representative market or field price for the tax- 
payer's ore or mineral cannot be ascertained—(1) General 
rule. (1) If it is impossible to determine a representative 
market or field price as described in paragraph (c)(1) of 
this section, then, except as provided in subparagraph (2) 
jof this paragraph, there shall be used the representative 
| market or field price of the first marketable product, minus 
the sum of— 
| (a) The direct and indirect costs allocable to nonmining 
processes and 
(b) The proportionate profits attributable to such proc- 
esses, and subject to anv adjustments required by para- 
graph (e) of this section. See § 1.611-0. 
| (ii) The proportionate profits attributable to nonmining 
| processes are determined by multiplying the profit deseribed 
in subdivision (i) of this subparagraph by a fraction 
Beh ose numerator is the sum of the direct and indirect costs 
|paid or incurred by the taxpayer and allocable to nonmining 
processes and whose denominator is the sum of all costs, 
‘direct and indirect, paid or incurred by the taxpayer to 
produce, sell, and transport such first marketable product. 
| (iii) The profit referred to in subdivision (ii) of this sub- 
)paragraph is the difference between the representative mar- 
Vket or field price of the first marketable product and the 
‘taxpayer’s total costs (direct and indirect) paid or incurred 
‘to produee, sell, and transport such product. 
' (iv) In determining the amount of the indirect costs allo- 
‘cable to nonmining processes, all of the indirect costs which 
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are paid or incurred by the taxpayer to produce, sell, and 
transport the first marketable product shall be fairly appor-, 
tioned between mining and nonmining. | 

(2) Computation of gross income from mining by use of, 
a method other than the proportionate profits method—(i) 
If, for taxable years beginning more than 90 days after the 
publication of this paragraph of § 1.613-3 of the Income Tax! 
Regulations in the Federal Register as a Treasury decision, 
circumstances exist which, in the taxpayer’s opinion, make 
the use of the proportionate profits method inappropriate( 
in his ease, the provisions of subdivision (ii) or (ill) of 
this subparagraph are applicable in computing gross in- 
come from mining by use of another method. Such alterna} 
tive method shall be acceptable only if the taxpayer estab-)} 
lishes to the satisfaction of the district director (in the case 
of a method used pursuant to subdivision (11) of this sub- 
paragraph) or of the Commissioner (in the case of a re-% 
quest made pursuant to subdivision (iii) of this subpara-|7 
graph) that the proportionate profits method does not) 
clearly reflect gross income from the property, and the pro. 
posed alternative method clearly reflects gross income from: 
the property. 

(ii) Except as provided in subdivision (iii) of this sub-(§ 
paragraph, if a taxpayer uses a method other than the pro-# 
portionate profits method the taxpayer shall file, with his 
income tax return for the first taxable year beginning more 
than 90 days after the publication of this paragraph of! 
§ 1.613-3 of the Income Tax Regulations in the Federal Reg-: 
ister as a Treasury decision for which use of such other 
method is desired, a statement containing the following! 
information: 

(a) An explanation of the circumstances which make it! 
impossible to ascertain a representative market or field jj 
price for the taxpayer’s ore or mineral; 
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‘| (b) A concise statement of the reasons why the compu- 
‘tation of gross income from mining is not clearly reflected 
by the use of the proportionate profits method; 
(c) A description of the method or methods used by the 
| taxpayer to compute his gross income from mining during 
' ithe previous taxable years to which the Internal Revenue 
' Code of 1954 is applicable ; 
“4 (d) A concise description of the method the taxpayer 
/ proposes to use in lieu of the proportionate profits method; 
‘and 
(e) Computations of the taxpaver’s gross income from 
i mining for the taxable year for which such alternative 
» method is nsed, and for either of the two taxable years im- 
i mediately preceding such taxable year, by use of — 
(1) The proportionate profits method, and 
(2) Such alternative method, had it been used for such 
\ years. 
The district director may require such other information 
) as may be necessary in order to determine whether adop- 
) tion or continued use of the alternative method will be per- 
«© mitted. Whether or not the taxpayer’s nse of such method 
should be permitted and whether or not the nse of such 
i method may be continued, and the propriety of all compu- 
) tations incidental to the use of such method, will be deter- 
li mined by the district director in connection with the exann- 
mation of the taxpayer’s income tax returns. Such method, 
(once adopted, shall continue to be used in all subsequent 
$ taxable years for which it is necessary to compute gross 
“income from mining in accordance with the provisions of 
1 this paragraph, unless the use of a different method is (a) 
required by the district director, or (b) authorized by the 
i Commissioner upon written request filed in the manner 
\preseribed by subdivision (iii) of this subparagraph. 


de 
t 


| 
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(iii) In lieu of following the procedure set forth in sub- . 
digeton a of this SU EERIE uh the taxpayer may subs dl 


ee eicn D. C. 20224, within 90 days after the beginning 
of the first taxable year beginning more than 90 days after i 
the publication of this paragraph of § 1.613-3 of the In-} 
come Tax Regulations in the Federal Register as a Treas- | 
ury decision for which the taxpayer desires to use such! | 
other method. Such request must contain the same infor-: 
mation required by subdivision (ii) of this subparagraph, (| 
except that the computations required by subdivision (il) 
(e) shall be made for any two of the three taxable years 
immediately preceding the year for which application is# 
made. The Commissioner may require such other informa-/) 
tion as may be necessary in order to determine whether! 
adoption of the proposed method will be permitted. Once” 
approved, such method shall continue to be used in lieu of 5 
the proportionate profits method in the absence of (a) thei | 
approval of the Commissioner for the adoption of another) | 
method upon written request therefor, or (b) a material.) 
change in the taxpayer’s operations or other material facts] 
that requires, in the opinion of the Commissioner, that a7) 
different method be utilized in order clearly to reflect the@ 
taxpayer’s gross income from the property. 

(iv) For taxable years subsequent to the first taxable) 
year to which the provisions of subdivision (ii) or (iii) of J 
this subparagraph apply the taxpayer shall attach to his‘): 
income tax returns for such subsequent taxable years a} 
statement indicating whether gross income from mining has} 
been computed by a method other than the proportionate 
profits method and, (a) whether, if a method was used to }} 
which subdivision (ii) applies, such method was permitted } 
in the examination of the taxpayer’s return for prior tax-| 
able years, or (b) if a request submitted pursuant to the | 


| 

| 

|provisions of subdivision (iii) of this subparagraph has 
| been approved by the Cominissioner, the date such approval 
was granted. 

(v) Subdivisions (i) through (iv) of this subparagraph 
‘shall not apply with respect to taxable years beginning 
\before the 91st day following the publication of this para- 
igraph of § 1.613-3 of the Income Tax Regulations in the 
|\Federal Register as a Treasury decision. In the case of 
jtaxable years beginning before such date, if the taxpayer 
establishes to the satisfaction of the Commissioner that 
another method of computation, other than the computation 
of profits proportionate to costs, clearly reflects gross in- 
come from the property, then such gross income shall be 
computed hy the use of such other method. 

(3) Costs to be used in computing gross income from 
mining by use of the proportionate profits method or an- 
other method based on the taxpayer’s costs. The objective 
of the proportionate profits method is to determine what 
portion of the sale price of the taxpayer’s product is attrib- 
utable to mining, and what portion to nonmining operations, 
ithrongh application of the assumption that each dollar of 
cost (both direct and indirect) paid or inenrred to produce, 

sell, and transport the mineral earns the same percentage 
lof profit. In determining the taxpayer’s gross income from 
mining by use of the proportionate profits method or an- 
lother method based on the taxpayer’s costs, only costs 
vactually incurred shall be taken into consideration. Such 
costs will usnally be reflected on the books and records 
which the taxpayer maintains for cost control and other 
prdinary business purposes, including such internal records 
vas may be maintained for management purposes. In gen- 
Veral, if the taxpayer has employed in a consistent manner a 
“method of determining the direct costs of the various indi- 
)vidual phases of his activities (such as loading for ship- 


Appendix 25 


26 Appendix 

ment, calcining, extraction, etc.) which is reasonable, does 
not result in the allocation of nonmining costs to mining, 
treatment processes, or vice versa, and is in keeping with 
sound accounting practice, such method shall not be dis- 
turbed. In cases where the taxpayer maintains differenti 
cost records for tax purposes and for non-tax purposes, the 
cost or other accounting records maintained for non-tax! 
purposes, if reasonable and maintained in keeping with. 
sound accounting practice, shall be used in determining 
mining and nonmining costs provided that their use does 
not result in the allocation of nonmining costs to miningy 
treatment processes, or vice versa. For exainple, even 
though a taxpayer elects to take a deduction for amortiza 
tion of emergency facilities for the taxable year under sec: 
tion 168, he shall, in computing his “gross income from! 
mining” under a method which utilizes the taxpayer’s costs, 
substitute for the amount dedueted for amortization of 
emergency facilities a figure which represents a reasonable’ 
deduction for depreciation based on the useful life of the 
assets. If only a portion of the property is subject to amor: 
tization under section 168, then the deduction shall be deter- 
mined without regard to section 168. Similarly, if explora: 
tion or developinent costs are deducted in the year paid or 
incurred under section 615(a) or section 616(a), the tax: 
payer shall, nevertheless, in computing his “gross income 
from mining” for the taxable year under a method which 
utilizes his costs in determining such constructive income 
take into account as costs the amount which would have 
been deductible for such taxable year if they had been de* 
ferred in accordance with section 615(b) or section 616(b)| 
Furthermore, the charges for depreciation which the tax: 
payer maintains for ordinary business purposes, where 
reasonable and in keeping with sound accounting practice, 


a a as 
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| shall be used in lieu of depreciation allowances under accel- 
jerated methods permitted as tax deductions. 
| (4) Treatment of particular items in computing gross in- 

leome from mining by use of the proportionate profits 
_imethod or another method based on the taxpayer’s costs— 
| (i) In determining gross income from mining by use of the 
(proportionate profits method or any other method which is 
_|based on the taxpayer’s costs, the costs and profits attribut- 
_\able to “mining transportation” shall be included, that is, so 

much of the transportation of ores and minerals (whether 

jor not by common carrier) from the point of extraction 
'|from the ground to the plants or mills in which the mining 
-|treatment processes are applied thereto as is not in excess 
of 50 miles or, if the taxpayer files an application pursuant 
_jto paragraph (h) of this section and the Commissioner 
' finds that both the physical and other requirements are such 

|that the ores or minerals must be transported a greater dis- 
'fance to such plants or mills, the transportation over the 
greater distance. Where such plants or mills are in excess 

)of 50 miles (or of such greater distance approved by the 
/;Commissioner) from the point of extraction from the 
‘\ground, then costs incurred for transportation in excess of 
(50 miles (or of such greater distance) to the treatment plant 
i /shall be treated as “nonmining” costs in determining “gross 

income from mining.” Accordingly, all profits attributable 
‘jto such excess transportation are treated as nonmining 
| profits. See also paragraph (g)(3) of this section, relating 
))to transportation the primary purpose of which is market- 
} ing or distribution. In the absence of other methods which 
| the district director determines will clearly reflect the costs 
, of the various phases of transportation, the costs attribut- 
mable to such excess transportation shall be an amount which 
ais in the same ratio to the costs incurred for the total trans- 

portation to the treatment plant as the distance of the excess 
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transportation is to the distance of the total transportation. 

(ii) In determining “gross income from mining” by use) 
of the proportionate profits method or any other approved 
method which is based on the taxpayer’s costs, a process: 
shall not be considered as a mining treatment process to the: 
extent it is applied to ores, minerals, or other materials) 
with respect to which the taxpayer is not entitled to a de- 
duction for depletion under section 611. The costs of suchl 
nondepletable ores, minerals, or materials; the costs of the: 
processes (including blending, size reduction, drying, ete.) 
applied thereto; and the transportation costs thereof, if) 
any, shall be considered as nonmining costs in determining: 
“ross income from mining.” If a mining treatment process} 
is applied to an admixture of depletable and nondepletable: 
material, the cost of the process and the cost of transporta-i 
tion, if any, attributable to the nondepletable material shalll 
be considered as noninining costs in determining “gross in- 
come from mining.” Accordingly, all profits attributable: 
thereto are treated as nonmining profits. In the absence of) 
methods which will more clearly reflect the cost attributable: 
to the processing and transportation, if any, of the nonde~ 
pletable admixed material, the cost attributable thereto: 
shall be deemed to be that proportion of the costs which the: 
tonnage of nondepletable material bears to the total ton- 
nage of both depletable and nondepletable material. 

(iii) In determining “gross income from mining” by use: | 
of the proportionate profits method (or an alternative 
method which the district director approves and which is: 
based on the taxpayer’s costs), the costs attributable to 
containers, bags, packages, and similar items as well as the 
costs of materials and labor attributable to bagging, pack- 
aging, or similar operations shall be considered as non- 
mining costs. Accordingly, all profits attributable thereto 
are treated as nonmining profits. 


Years Ended June 30, 


Year 
Ended 
/30/49: 
_| Eagle Mountain ore 
mine 
7/1/48 - 12/31/48 
1/1/49 - 6/30/49 


Vulcan ore mine 


1/1/49 - 6/30/49 


30/50: 
Eagle Mountain ore 
mine 
7/1/49 - 12/31/49 
1/1/50 - 6/30/50 


> 
i 
| 


. 


Vulcan ore mine 
| No shipments 


KAISER STEEL CORPORATION 


} Computation of Weighted Average Representative 
| Market Price for Eagle Mountain Iron Ore ond Vulcan Iron Ore 
| 
h 


Shipped 
(Finding No. 15, R. 34) 


7/1/48 - 12/31/48 a. 
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Pagel 


Net 
Tons 


74,611 N.T. 


202,044 


276,655 N.T. 


113,914 N.T. 


54,056 


167,970 N.T. 


388,016 N.T. 


447,199 


835,215 N.T. 


*Sec page 2 of this appendix F 


if 


| 


: 


1949 and 1950 


Mine’ 


$3.584 
4.371 


4.263 
4.912 


4.903 
5.331 


Product 
(1) X Q) 


$ 267,406 
883,134 


$1,150,540 


$ 485,615 
265,523 


$ 751,138 


$1,902,442 
2,384,018 


$4,286,460 


29 


Weighted 
Average 
Price 
f.0.b. 
Mine 
(3) + (1) 


$4,159 


$5,132 


Tee's 
8067 


G16? 
£937 
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} KAISER STEEL CORPORATION 
Computation of Representative Market Price for Sunnyside Coal by Reference to 
Sales Price of Koehler Coal from Raton Coal Company to CF & I 


Year Ended 
6/30/49 6/30/50 


Sales price from Raton Coal Company to CF & I— 
Brisached/NiE (BXHIDIt HL) nn assetatnmenanesnensn $5.240 $5.333 


Divided by yield per CF & I of 87.39% and 84.81% 
after washing to arrive at mine price of coal in one 
ton of washed coal (Exhibit 36, Bertholf deposition, 
pages 24-5) 

Add: Sunnyside washing costs per ton of washed coal 

 Psang, Wd CE) 216 196 

Profit on washery operation—estimated (Frantz, Tr. 

SBD) center mmm ee eee le eee .040 040 


Cost per net ton of washed coal at mine (the Sunny- 
Side situation) With Raton ashy w.ccccsssssssmemseneeseentseme $6.252 $6.524 


To adjust for differences in ash content as between 
Sunnyside coal and Raton Coal: 
Above prices divided by the ratio developed between 
the Raton average ash content of 11.8% and 
12.3% (or 88.2% and 87.7% yield of pure coal) 
and Sunnyside average ash content of 7.1% and 
| 6.8% (or 92.9% and 93.2% yield of pure coal) 
(GEESE Lea) reece ies ie errata caucncie 
ee oe ttative market price of Sunnyside C0a] cc $6.585 $6.933 


| *Government Exhibit H shows that purchases of coking coal from Raton by 
CF & I during the calendar year 1949 amounted to 336,619 tons. The correct 
* figure is 345,888 tons, See plaintiff’s exhibit 28; Exhibit 34 (Dunn deposition) 
‘ (Ex. C, page 3; and Exhibit 36 (Bertholf deposition) page 26. The incorrect 
: figure affects District Court Finding No. 64. 
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Appendix H 


Weighted Composite Average of Sunnyside 
and Oklahoma-Arkansas Prices 


Sunnyside ———————__——_—_ Oklahoma-Arkansas (Ex. 29) 
Price (Appendix G) (Finding No. 36, Weighted 
Net Tons R. 41) Avg. Price Net Tons 
1949 
BOIS SI corer eeerrpr steececerrnent esemetnm mnie oimesDa 416,615 $6.99 56,473 (1) 
Weighted Average Price—6.63 
1950 
CG SO eer eeereeerte se pte ieee oni 591,568 $6.26 65,845 


Weighted Average Price—$6.86 


(1) Excluding inter-company transfer from Kaiser-Frazer Parts Corp. of 3,36 
tons at $10.00 per net ton. 


